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She amendment process of the Constitution of the Whited States Is 
contained in Article ?. ®Hs process is divided into ten stages* the 
initiation stage sfcich IS called "proposal" Sad the cnlainating stage 
which is called "ratification. 4 * Each of these, in tarn, offers tm 
alternative procedures. Proposal nap' he accomplished by the congress 
sionai method or by the convention method, cherts, ratification may he 
either by the legislative method or hy the convention method. She present 
dissertation trill he concerned with a study of the operation of only one 
of these four phases of the entire process — that is, "8he Congress, 

... On the application of the legislatures Of two thirds of the several 
States, shall call a convention for proposing amendments » * .** ffae study 
mas suggested hy professor William 8. Jenhlns in connection with a seminar 
on the Amending Process in the spring of 1$&7. 

®iere are many problems arising out of the "application" clause! the 
form of the application, the governor’s participation in the application 
process, the interchange of applications among the states, the pendency 
of on application, the emeorrence of the necessary two-thirds of the 
states on the subject matter of the application, the rescinding of an 
application by a state legislature, the submittal of the application to 
Congress, the powers of a convention and the problems entering into the 
actual call of a convention by Congress. 


She application process has been initiated at various times since 
the adoption of the Constitution. She study say be divided into four 








periods 1 tho period of 1788-89 at the time of the Inauguration of the 
eoastltutlon^ the nullification crisis of 1832-33, the HtvH War and 
Eecoastraetioa period end the recant period covering the pears from 
1893 to date* Hie last period may to brohen down according to the Soto* 
Jeet ratter of the applications. Where Were these for a general conven¬ 
tion and those for a convention to propose a specific amendment. those 
for a specifie amendment may he further divided into those for the Seven¬ 
teenth Amendment, the fWenty-first Amendment, sot amendment for the pro- 




aaeadaent to limit the tenure of office of President, an amendment which 
would pave the- way for the United States * entry into a World federal 
Government and various miscellaneous amendments. 

: ' the writer was very fortunate, in consulting the original sources, 
is hiving access to two of the most comprehensive and collate collections 
of public documents in fee nation located at the library of gengress and 
the University of forth Carolina library, the primary sources used for 
the action in Congress include the Annals Jg Congress, debates in Congress * 
the Congressional Globe* the Congressional Record* the early Senate and 
Souse journals for the first fourteen Congresses and His Congressional 
Serial Wet beginning with Hie fifteenth Congress, the action in the states 
includes Hie Gamete and Bouse Journals of Hie legislatures. Session laws 
and the series of Collected Public Pocuaents in various states* She col¬ 
lection of printed Journals and Session laws of Hie states for the early 
period in our history has been supplemented to completeness, by Hie State 
Records Microfilm Project* a Joint work Of the library of Congress and 
Hie University of Worth Carolina. Whose microfilms made available to the 
writer a vast collection of journals and Session laws which would otherwise 
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have been inaccessible. Without this collection it would have been 
impossible for the writer* with limited resources sad time, to carry 
out a comprehensive and exhaustive study of this hind* 

A large aumber of references throughout the first three chapters 
are to documents on microfilm, although there is no distinction made in 
the footnotes which references are to microfilm and which are to the 
original copies, 

I wish to express my appreciation to Professor fenhins, not only 

"-f 

for his counsel and constructive guidance, but also for the use of his 
large file of unpublished notes on state action in proposing and rati* 
tying amendments to the Constitution Of the Wai ted States« $he 
to these notes, Which contains a guide to the documentary sources them* 
selves, has been most helpful in using the great mass Of original material 
which it was necessary to search through in order to develop the study. 

.1 also Wish to express gratitude to my wife, Pauline, for the 
assistance that she has steadfastly given in snhing suggestions as to 
the form of structure of the text, in running down references and in 
both the typing and proofing of the final draft* 







Uia Federal Convention was not without precedents in the formu¬ 
lation of the ©sending article of the Constitution. For the first 
time in the history of written constitutions an amending provision had 

* ■ * » * * \ k ' i > 4, v f i j f r 

t * * i i- f » , J » > t ’ * 

appeared in the Pennsylvania Frame of Government drawn up by Penn and 

% 

his colonists in 1683 . Article 3QOT of this charter provided 

that no act, lair or ordinance whatsoever, shall at any time 
hereafter, he made or done by the Proprietary and Governor of 
this province, and territories thereunto belonging, his heirs 
or assigns, or by the freemen in provincial Council or Assembly, 
to alter, change or diminish the form or effect of this charter, 
or any part or clause thereof, contrary to the true intent and 
meaning thereof, without the consent of the Proprietary and 
Governor, his heirs or assigns, and six parts of seven of the 
said freemen in provincial Cornell and Assembly met. ■ 

While x subsequent Pennsylvania charters also contained similar provi¬ 
sions, the other colonial charters embodied no method for their amend* 
meat, however, by 178 ? the constitutions of eight states did contain 
clauses dealing with their amendment; five of these provided for amend¬ 
ment by conventions and three by legislatures .3 


1 Jacob danger, "Amending Procedure of the Federal Constitution,” 
American Political Science Bevlew . X ( 1916 ), 689 . 

2 Francis H. Shorpe, Jfca Federal and State Constitutions, Colonial 
Charters , and Giber . 9rganl<rto >a pf the States , territories, and Colo¬ 
nies Bow or Hereafter Fonalngthe HaltedStates of America (Washingtons 
Government Printing Office, 19 Q 9 T, V, 3063^ 

3 Ibid ., vola. 1-7, passim. Delaware, Maryland and South Carolina 
provided for amendment by the legislature. In Pennsylvania and Vermont 
the Council of Censors had the power to call a convention if they deemed 
it necessary. She Georgia constitution specified that the legislature 
would call a convention on petition of a majority of the voters in each 





Shese tirO elements were combined for the first time in the Constitution 
of the United State® 12xo Articles Of Confederation heft alee provided 
for its Oto amendment % xmmimous consent of the states when amendments 
tore sidaiittea by Congress* but there was no provision for calling a con¬ 
vention. She federal Convention was in the nature of an extra consti¬ 
tutional body sanctioned by Congress for the specific purpose of draft* 
ing amendments to the Articles* 

fhe attending provision of the Constitution Was discussed at various 
tines throughout the Convention. She question was not as to whether 
there should be such a provision, but as to what organs should exercise 
the pcwer and as to the procedure by which the process should operate* 

She delegates favoring a strong central government thought that the 
exclusive power of proposing awshdaents should be given to Congress, 
Whereas, the advocates of state sovereignty insisted that the amending 
power should be embodied in a constitutional convention called for the 

* 11 v * * 4 , % 1 . * ’ < * ' * 

specific purpose of formulating amendments. Article V in its final tom, 
therefore, represents one of the compromises between the two factions in 
the Convention* 

* 4 ; f , t ■’ . , V * i f 4 *> ' 

the amending provision was first brought before the Convention on 
Hay gfth With the introduction of the Virginia Besolutioas by Bdaund 
Bandolph. the t&irteeath resolution was as follows; 

( . t ' - , , > . . H , • i , *■ 

* ' , 1 •• < j ' * ’ t * % * 1 * 

county*' In Massachusetts the general Court was to call an election In : 
l?95andif two-thirds of the voters were in favor of a revision or 
amendment® to the constitution, then the General Court was to call a 
convention* She Kew Hempshire constitution provided that delegates 
Should be elected to another convention seven years after its adoption, 
but that no. amendment should be valid unless ratified lor two-thirds of 
the qualified .voters of the state. ■ * • 

4 Dudley Caraaett hunt, "She Eighteenth Amendment Can Be Amended," 
World’s Kork , mil? (September, 1929), 63 . 




*..i' < Bead. tfcs& yrovisiasr- ought tob® unde 'for :*. 

the Articles of Salem whensoever it shall seem necessary, 

J ; Jama-that ti& asstot gf thefetiomftLO gts is tri^ to-.*'* ;■... 
he required thereto*** 

When this resolution came up for discussion on June 11th, Colonel Mason 
urged the necessity of such a provision. Be thought that it would he 
proper to require the consent of the national legislature as they 
night "abuse their power, and refuse their consent on that very account*" 0 

* H i 1 ,r . V V “ > ■.* ** V ** v % \* " ’ 1 

©to last part of the resolution dealing with the assent of the national 
legislature was than postponed end the other provisions of the clause 
were passed unanimously . f 

i/ ‘ * .* i **it *r ; r ? c* * ; ' * 1 *\ */,, , k ‘, *■.,* V’ - ,4 * 1 s ! -^ c > * i* 

fh« committee of -the whole reported Randolph *s resolutions on 
June 13th With number seventeen reading as follows i TResd. that pro- 
vision ought to he shde for aMamdasat of the Articles off Union Whensoever 

f r ’ * ,r * * * *',' * , ■ <* t , 1 , " 1 *; f * f . ,/ , ,* *\ ‘ ^ ‘ i‘ 1 1 ** * '' * + It. 

it shall seen necessary."3 Shis seventeenth resolution of the report was 
a#eed to unaaiaously da July 23rd.^ the resolutions were then referred 
to the Coaaittee of Detail for the purpose of reporting a constitution* 

* ► , 1 j* ■ \ ‘ . * * t H * -f ■ , , „ ' * ' ' ‘ 

this coaaittee twuS composed of Butledge, Baadolph, Oorhaa, Ellsworth 
nwd Wilson* On August 6th the ©snaittee reported a draft of the Consti¬ 
tution. Article m of this draft was as follows* 

On the application of the Legislatures of two thirds of the 
States of the Union, for an amendment of this Constitution, 
the Legislature of the felted States shall can a Convention 
• for that purpose*! 0 - 








St may to seen fvm this that the application procedure for a proposing 
caavent5.au was contained In the initial draft of what finally became 
Article ?» lot only did tbs article embody a provision for a formal 
convention to draft and propose asmnflments, but also a prevision for 
tbs calling of said convention on the application of two-thirds of the 
state legislatures. 

!She article was agreed to by the Convention on August 30th . 11 At 
this point Oouvemeur Harris expressed the opinion that the national 
legislature should be left at liberty to call a convention vhen it 
pleased. 1 ® fhls suggestion has given soa© support to a continuing 
©ag$r 0 B&®& c®t later 00 c 6 sio&® that t&ero is a ge&erax 
poser in Congress to issue a call for a convention on its own initiative 
rather than in obedience to an application mandate. Since no action was 
taken on Harris* suggestion, it would appear that the framers did not 
intend that Congress should have this poser. 

6 u September 10 th Gerry moved to reconsider Article XIX of the 
draft as reported by the Committee of Detail, from this article, he 
thought it would be passible for two-thirds of the states to obtain a 
convention, a majority of which could bind the Union to innovations that 
might subvert the state constitutions altogether*-*^ Ha&lscn remarked 
that the vagueness of the article was sufficient reason for reconsidera¬ 
tion, Se wanted to know h m the convention Would be formed* By what rule 
would it decide! What would be the force of its acts I*** Here is evidence 


11 Ibid,, p* % 6 T* 


13 Ibid , , p* 957» 


IB Ibid .* p* 

It Ibid ,* p* 558 






of the Js3©en percaption and farSi^tedaeBS of Madison m -ft fraaer of the 
Constitution in that M clearly envisioned the problems and difficulties 
MM be inoi4asl% to th© setting t^of-such-’ft body,'- ft©' w© shall 
a©© .in the development of this study these baffling questions m to the 
procedure of assembling e convention, the form of -itftftRtabup and the 
nature ana scope of Its poser have frustrated advocates in each of the 
abortive at&eaptst© calce us© of th© convention msthod of proposing f 

n \ i. j v f " v t *'« M l * **5* ** * v i ; O **■* * 1 * r » * ’• ' “• 

'•< .. •}S©rry # s motionto reconsider was passed- in mw-s$f$xmtim Pith 

oslySeV Jersey ’s voting' against it and per aanpehire's being divided.^ 

particle was then amended byadding' the folloving Clause, 1 ' 

©r the legislature any propose sjaendoente to th© several States - • 
for their approbation, but no aasendsient shall be binding until 
■ consented to by three fourths of the several States.lt ' > : 

• : Madison then com© fcrwar&wlth the notion that consideration of 
the emended article be postponed in order that a substitute draft night 
be considered* Madison’a draft wae as followst 


the legislature of th© baited States whenever *i© thirds of 
both Houses shall deem it necessary, or cun the application 
of tro thirds of'thO'JISiielatures of the several States* 
shall propose amendments to this Constitution, , ,*» 


Madison *s motion, seconded by Samiltcm, passed in th© affimaatlve.l 8 
From this It nay be seen that Madison, because of his apprehensions of 


th© difficulties with which a convention would be confronted, definitely 


:>■ 


'•im-s/i' 
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■ ■ ‘‘ ■ fitt' Sept<Mb©3?15th ^ considering, the eamaadiag . 

at&slfeV'-vhilhk bStf-iWWMir #'•£»' the: Constitution bad beam reported toft * 
from the fic&eiiitee of Style, • ColcneXK&aon stated tbathe thought the 
plan "exceptional and dangerous," as the proposing of amea$»snts la both 
modes would depend^ in the first Immediately, and in the second, Ultimately 
on Congress', had "no amendments of the proper kind would ever he Obtained 
by the people* iif the Government should becoate oppressive," as he believed 
would be the ease,^ Shis seems 'to- bo consistent with Mason'* genera 1 
opposition to centralisation of power in the mticaj^l government which 
caused’him • to ■' leave the Convention without signing * the Constitution and - 
later-to- oppose rarfelficatiOn in the firginia ebnvention. Mason's very 
democratic idea, furthermore, indicates that he thought that in those 
cases in Which Congress was reluctant to propose amendments relating to 
the liberties of the people, there should be an escape valve by which 
the people could take the initiative in the proposal of such amendments* 
Consequently, Kerris and Gerzy mowed to amend the article so as to 
require a convention on the application of tVo-thirda of the state legis¬ 
latures. 20 Madison stated that he did not see why Congress would not be 
as bound to propose amendments applied for by two-thirds of the states as 

* * ‘ ► ■» t * » 

to can a convention on like application. He further stated that he had 
no objection to providing for a convention for proposing amendments, "ex¬ 
cept only that difficulties might arise as to the form, the quorum, etc. 

* ' ( l . > » f ' ! ’ 

which in Constitutional regulations ought to be as much as possible 

* * ■ v* K »*►''* ’ 1 

avoided." 2 ! She motion of Kerris and Carry requiring Congress to call a 

„ * 4 i • ' w 

19 Ibid ,, », ^9 20 Ibid , 

21 Ibid ,, pp» 629~3®* 




T 


eooveat im on. the application of two-thirds of the state iegtelfttures 
tras ^nanlmsusly ©greed to hy the Co^trerstioa* 22 ‘$a thie vmmt, Arti¬ 
cle f ©sswasd it* final fo?» ass 4t©ppears today * , 

ss |bid*,‘ p» 630* 


sag vwmu m m me 

APPLICAOJIO© 6 T 1788 AMD 1789 

the first move tor amendment of the Constitution and a second 

/ 

national convention van mad© before the worts of the federal Convention 
mm completed* da Septenbor 15# 1707# fdaunfl Bandolph, Who was die* 
Pleated with the anti-republican fern the Constitution was taking# pro* 
posed to the Convention "that amewSmeats to the plan might be offered 
by the State Contritions whici* should be submitted to and finally de¬ 
cided by another genial Convention* Colonel Mason seconded this 
motion as he thought that t^e Constitution had been drawn up without 
the knowledge or idea of the people and that another convention would 
"knew more the sense of the people end be able to provide a system more 
consonant to it. " 2 Be went on to say that as the Constitution stood he 
could not give it his Support Or vote for it in Virginia, therefore, he 
Would not sign anything which he could not support* With the expedient 
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tot conventions were "serious things and ought not to to repeated." 1 * 
Elbridge Gersy stated Ids objections to the document and said that 
'bader such a view of the Constitution, the best that could be toe . . « 
ms-to provide for & second general Ccnventitaa." 5 the vote of all the 
states on Kandolph’s proposal was fro, *6 so o®rxy, toon and Randolph 
left ^Philadelphia without signing the Constitution. 

this, hewstrer, was not the only lack of umnimity in to Federal 
Cmveation. toy ctoroveraies, which finally onto in compromises, 
appear all through to debates, to biggest wangle pas between to 
small and large states ever representation in to Senate. Cntil a compro¬ 
mise sas reached on this point, it appeared tot to meeting told dis¬ 
solve and tot to delegates would go heme without having accomplished 
anything* fan delegates elected to to Convention never took toir seats. 
Ime&iately after the Connecticut Compromise, both loosing and fates of 
to font withdrew from to meeting. Also lutor totln in to latter part 
of to convention withdrew in disgust J It would appear to be natural 
that these dissenting delegates would be opposed to to Constitution to 
justify toir actions in to eyes of to public. 

& majority of Anti-Federalist 8 leaders, however, were imptoaat man 
who had not been delegates to to Convention. in Virginia, tore were 






fW iT~» TiV* j t *. 


5 Ibid ., p. 633 . 

7 ©ward 1, Smith, "fhe 

« - -—An it ^ a 


Movement Sewards a Second Constitutional 



adoption of to Constitution were town as federalists, 











1 © 


toad refused to represent Virginia at JMladelphia m& bad toeenagainst 
the Constitution "tmk the tosgltoalttgv^ Jn lew fork there watt Governor 
GedrgeClinioa who said that nO good would cosae ©at of the deliberations 
of the Convention. 1 ? Other Anti-Federalists were Itm/ltrxs Xesmdes end 
#udge Burk® of South Carolina , Bloodworth of Sortto Carolina, Grayscaiof 
Virginia, BsmueXChaee of Maryland . and , l imflita A the rton Of Hew Hampshire. 31 

fheXeglslature of Virginia was the ■ first to 'make 0. wove toward' a 
seeon&i&tiGnaX convention* On October 25, 1737 the legislature passed 
a reselutloa submitting ttoo Ccmstitution to a stattt convention to moot 
in~ Bicbtaond the following June ,12 •. Since no 1 provisions. were node in- those 
r6doltxt#lG3i0 £m ^sc 02 ? 1 ^ii 3 djag tih 0 ^rlvilegas psy of 90^109 of tills 
convention, tits Souse, under the leadership of patrickHenry;, on Sovesiber 3©, 
I 787 adopted a resolution proposing that such provisions should he made, 
as well "as for the allowances to he mad© the deputies to » Federal Con¬ 
vention in case such a Convention should he fudged necessary . w It was > 

» 

ordered that such a hill he drafted in pursuance of the resolution and 
that Shursten, Henry, Mason, Hopkins, Meriwether Smith, Donald, lawssoa 
and Bullit Should prepare and bring in the sane. 2,3 

©n December 4tfc Patrick Henry presented a hill entitled "Concerning 
the Convention to he held in June next. She hill passed the House 
unanim ously e® December lltto^ and the Senate on December Ifith* 1 ^ Bart 
Ht of this act, among other things, stated the following* 

9 B. P. Smith, Op, M., pi 59. 

> - ' T .. ' , . ‘ f 

IQ Ihid.. p. hi. u Ibid., p. 65 , 

12 Va. H.l . (1787 ©et, — Beprint %smm W. Hhite, 1828), p. 15* 

’ 13 Ibid ., p. 77. 1^ |bid*» P« 8i * 

15 Ihid ., p. 90, 

16 Va. 8.J . (17®7 Set, — Bepriat Sfcomas V, Shite, 1888), p. 46. 








# i i it ii teteutial to the safety tod happiness of the 
people Of tbit and other states la the union that, the most 
friendly 'seathaeats- teterdS -each other should he Perished, 
aad the greatest unanimity should prerail at all times, hat 
Store particularly during the deliheratictos concerning the 
great a nd important change of the government which,' hath been 
proposed hy the foederal convention, and it if necessary to make 
provision for the payment of such reasonable expences as My be 
incurred, in ease the convention to meet in this state oh the 
first Monday in June nest, should deem it necessary to hold any 
communications vith any of the sister states or the conventions 
t h er eof tasy be then met, or y s > cfois in any other manner 
incur any stance in collecting the sentiments of the union 
respecting the proposed foederal constitution, in such manner as 
to beep up that friendly intercourse end preserve tint unanimity 
respecting Sty grant change of government# which it is the duty 
and wish of thill legislature to promote and cherish.** 

the House 18 and Senate*# passed a resolution on December 87th re¬ 
questing the Governor to send out copies of this act to the executives 
of the several states* In pursuance of this resolution Governor 
Bandolph ccnmonicated the act to each of the governors of the states on 
December 27th. tor Some unexplained reason. Governor Clinton Of lew fork 
did not receive his copy until Shrch 7# 1788. 20 Wy this tine the 
Virginia legislature had adjourned. Bdsrord P. Smith thought in his 
article that if Hew fork had received the offer of an interchange of 
opinions among the several states before the Virginia legislature adjourned, 
a second convention Would have been inevitable* 2 ! 


17 Va, Statutes at large (Hening), HI, 463. 

18 Va. gag , (178? Got. — Beprlnt Sheens W. White, 1888}, p. Up. 

19 Va. B.jf . (I 787 Get. — Beprlnt fhomas WU White, 1888), p« 69 , 

20 gee the letter if Clinton submitting Sendelpb** letter to the 
See fork Senate, g.f ♦. 8.J« (1788 Jan,), p. 59. 

21 B. p. ©site, eg- oit .. p. 61. 










James Madison, however, was very such displeased with any talk of 

a second cmveation* fie wrote from Hew fork-* 

. « . %a very attempt at a second (Hmventien strikes at 
the confidence la the first; and the existence of a second, 
hy opposing influence to influence would in a natter destroy 
an effectual confidence in either « . JW .. 

She Hew fork convention met in Poughkeepsie Jane IT, 1?88. When it 
first' asseatoled/lw^tfci^ the Consti¬ 

tution; these Anti-Pede»aiists 'were under the Leadership Of Governor 
Clinton, fates, Ians Ing and Melancthcm Smith. ' Hamilton, Jay^ Chancellor 
Livingston and JSusane were lading the fight for ratification.^3 ®be only 
hope that the Federalists had was for a sufficient nupfcer of .states to 
Wttifythe Constitution In order to establish it in advance of Hew fork’s 
ratification* Shen fisw fork would be left with the alternative of adop¬ 
tion or being left out of the Union. ^ . 

She ness of the accession of the ninth state, Hew Hampshire, was 

1 f * i | * 1 

known in Poughkeepsie on June 24th* She Anti-Federalists, however, still 
held out against ratification hoping that Virginia would reject* 2 ** When 
their hopes were dashed by the news of Virginia’s acceptance, the Clia- 
tonlans started their fight for conditional ratification, by which How 
fork could be admitted into the Union without a full acceptance of the 
Constitution. 25 Finally, the Federalists Were able to sake an agreement 
with their opponents. fhe price of ratification was the u nan i mous consent 

'.SB letter to Sdatand Randolph, jaa. 10, 1T$8> fogitinga g£ Janes, 
Madison . * ‘' edited hjr GalUard 'Hunt. (Hew torkr JHnUi, 1904), 

23 g&Utoi C* Hives, History of the Life and glass cap dfoaes Edison 

(Bostons. Little, Brown‘and’' Cospany, 3^6)711,^4* _ / 

24 Ibid ., p. 62*5* . , . ■' 25 Ul§„ P. ^26. 




of the convention for the call of a second national convention. 0 ^ So, 
an July 26th the Hew Torh e<mveniton ratified the Constitution by a vote 
of 30 - 27 . 2 T She day before, however, the coaventicn unanimously agreed 
"that a circular letter be prepared to be laid before the different 
legislatures of the Baited States, recoaaendlng a general convention. 

circular letter, signed by George Clinton as president of the 
convention, was communicated to the governors of the several states on 
July 25 th. ®te letter stated that the members of the convention had con¬ 
sidered the Constitution and that several articles appeared '’so exception* 
able* 1 that nothing but "the fullest confidence of obtaining a revision of 
them by a general convention" Or the ’’invisible reluctance" of Sew fork's 
being separated frest her sister states "could have prevailed upon a suf¬ 
ficient number to ratify it, without stipulating for previous aa e adaente." 
She letter then want on to say that several of the States head proposed 
amendments and that it was of great importance "that effectual measures" 
should "be immediately taken for calling a convention, to snot at a period 
net far remote." "She apprehensions s ad disc o n tents which those articles 
occasion" could hot be moved or allayed unless an act to provide for it 
was among the first the new Congress should pass, the latter concluded 
with a request that the legislatures of the several states make application 
for a general convention. 2 ^ 

this circular latter was received with new enthusiasm by the Anti- 
federalists throughout the united States .5® Sven though eleven States had 

26 Ibid ., p, 620. 

27 Jonathan Billot, editor, fJge Debates in the Several State 
on tagg Adoption of the Federal constitution . 2d ed. 

""“Printed for the Editor, 1036), XX, 380 . 

28 Ibid . 29 Ibid ., pp. 307-88 

BO E. P. Smith, «£. eit., p. 9fc. 


anventlcns 

feshlngtanS 









ratif ied the Constitution, here was a chance to carry on the fight and 

a banner around vhicbto gather. Ihe Federalists were alaraedat what ■ 

might 3>a the outcome of Clinton’s letter, Madison thought that it had 

a ’’most pestilent tendency" and that If an early general convention could 

act he parried. It was seriously to he feared that the system which lad 

resisted so many direct attache aightbe successfully undermined hy its 

•eneaieSi^l Washington *b anxletywas shown in a letter to General Lincoln: 

. ■ V . . .. ay apprehension is that the lew york Circular .letter is ' • 
intended to bring on a general Convention at too early a period, 

■ ;.'(V-.and.-ia.shorti by TOfefriagthe subject to 'the^gislAtufces*. to ’ •• 

set every thing afloat again. I wish I way he mistaken in 
. • s •" ‘ imagining,. that there are persons, Who, ■ upon < finding they could > - v ‘ 
net carry their point by an open attach against the Constitution, 
have acme sinister desigaa to be silently effecta®d> if possible. . 

. . . nothing,, however, on our port ought to he left undone# t 
i. \ • conceive it to he of Unspeakable importance, that wiwtever there - 
he of wisdom, and prudence, and patriotism on the Continent, 

„ ■. should he concentred in the public councils, at the first outset.s 2 

. * Much depended upon the action of.-Virginia on Clinton T s letter, In 

this state Washington ’e and Madison’s apprehensions were soon realised# 

She legislature began its session October 20, 1788 * 3Ma assembly was 

chosen previously to the meeting of the state convention, hut after Its 

election and without any reference to the Constitution. 2a this way, 

even thou# the convention had ratified the Constitution, the legislature 

that met in Catcher found the Anti-SMeralists in the majority? this group 

was under the leadership of Patrick Henry, James Monroe, Benjamin Harrison 


William Grayson and others.33 dll of these men had voted dgpiast 

31 latter of ffediaen to Washington, Aug. 11, 1 ? 88 , f * 6 , Bureau 
of Bolls sad library, Boouaentary History jg& 33i£ ConatitutiM M the 

t« of Stat 
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ratification in the state convention, She only member of the assembly 
who Itad spoken for the Constitution in the state convention was Francis 
Corbin. Us ability, however, did not compare with that of his opponents. 
Madison van in Hoe fork as a delegate from the state in Congress. Henry 
lee su^ested to Washington that Madison be introduced into the Virginia 
assembly to counteract the movement for a second convention, lee said 
that Cordon, one of the members from Orange, would have readily vacated 
to let him in, and that the county would certainly have elected hlm.3b 
But jfadisoo r emaine d in Mew fork Bind Patrick Henry reigned in the legis¬ 
lature practically unopposed. He was reported to have said that he would 
oppose, every Measure tending to the organisation of the government unless 
accompanied With measures for amendment of the Constitution Wy a general 

rm i - n mrm triWiw ifli A i 

Clinton’s circular letter was submitted to the Virginia legislature; 

On Bovesfter $ 6 , 1708 tee louse of Delegates resolved itself into a com¬ 
mittee of the whole for consideration of the letter, She committee offered 
a resolution stating that a committee should be appointed to drew up and 
report a ‘’proper ins t r um ent of writing” ap ply ing for a convention which 


would be presented to the new Congress* Also, tee resolution stated test 
the appointed committee should prepare drafts of a letter to the other 
states asking teem to loin in the application^ A substitute resolution 
was presented white recommended that tee new Congress propose a bill of 

3b letter of Henry Zee to Washington, Sept. 13, 1788, Documentary 

smm & m . so. 

35 See tee letter of Charles Zee to Washington, Set. 89 , 1788, 
ibid .. p. 1 G 3 . 

36 Va. B.J . (1788 Wet. — Beprint fhomas W. White, 1888 ), p. Id. 










rights* 2 fco resolution also pointed oaf that this had been the latent 
dtrtfea State convention. • ^h 0 hiibsta,t«t© was' lost by-e-veto of 39-85. 
fh& Eouse thea agreed with the eooaittee-of thewhole in XtsxmoltitimS 
SM d ocsamitteo of thirteen mesibere was than si>pdmted*37 Ofthe thirteen 
aarfbers of : the conmlttee^ toa lead'hesn moxabora of the fitate convention' ; - 
Sad'had voted*against ra&iflmtim* • •* •;> n. 

p-*, 1 ’* 0a Scvwaber 14th the eioolfil soBtaittoe br©u$& In drafts 'e£'■&&■■'• ■ 
application to Congress for a convention, a letter to Coveraor CHinton, 
and d-'letter'to''the Otherstates , 1 Substitute drafts of the application 
sad letters were introduced sailing tQMm CtangreSs to "take the Said amend- 
meats /towe propssea 03 ? soiae or tne state tatiiyaag oonveire xobbj unser - 
their isoiediate - cmsidemtien” ‘ sad left the aiteroatlm with ! Congress ; ■ ■ 
either in apropos tog the necessary alterations to the consideration of 
the States” or in "(Milling a Convention to deliberate on the subject," 
whichever method eeeaed to CoagreesthS %mt likely topromote the -peace 
and general good ef the Union.” $he substitute was lost by a vote of 50 - 
72.38 ^3 eowittee'# drafts of the application end letters were then 
passed by the House *39 the resolutions were then amt on to the Senate 
where they were slightly amended and adopted . 1 * 0 W& House 'then agreed- to 
the Senate's amadments. 1 * 2 ' 

the letter to Governor Clinton merely stated that there was ectaplote 
agreement between the Hew Tork convention and the Virginia legislature and 

ni'M.i m iioeeai'i'S* ^ 

37 Ibid ** p. 17 * , : 38 Ibid., p. 43* • $9 lbid .> p* 44. 

40 Va. S.d . (1788 Dot. — Heprlnt ffcoaas H* Hfcite, 1828), p. 31. 

41 Va. jyr* (1788 Oct* — Heprlnt Shornas H, Shite, 1828), p, 95* 













that "theproprleiy of immediately calling a Contention of the States, 
to take into consideration the defects of the constitution was admitted!" 
in cansequanc® thereof, they were transmitting to him a copy of the appli¬ 
cation of the State of Virginia which vas to he presented to the new 
Congress. Clinton vas asked to lay the application before the Hew fork 
legislature. 1,2 She circular letter to the other states submitted the 
application and asked their concurrence in the «aa»>? 




Resolved , ffaat an application he made, in the mate and an the 
heffilf of the legislature of this Commonwealth, to the Congress 
of the Halted States, in the words following, to wit it 

She good people of this Commonwealth, in convention 
assembled, hawing ratified the constitution submitted to their 
consideration, this legislature has, in conformity to that act, 
and the resolutions of the Halted States in Congress assembled, 
to them transmitted, thought propew to make the arrangements 
that were necessary for carrying it into effect. Haying thus 
shows themselves obedient to the voice of their constituents, 
all America will find that, so far as it depended on them, that 
plan of Government will be carried into iiaae&iate operation. 

But the sense of the people of Virginia would be but in 
part complied with, and but little regarded, if we want no further. 
In the very movement of adoption, and coeval with the ratification 
of the new plan of Government, the general voice of the convention 
©f this State pointed to objects no less interesting to the people 
we represent, and equally entitled to our attention* At the same 
time that, from motives of affection to our sister Btates, the 
Convention yielded their assent to the ratification, they gave 
the most unequivocal proofs that they dreaded its operation under 
the present form* 

In acceding to the Government under this impression, painful 
must have been the prospect, had they not derived consolation from 
a full expectation of its imperfections being speedily amended. 

In this resource, therefore, they placed their confidence--a con¬ 
fidence that will continue to support them whilst they have reason 
to believe that tiny have not calculated upon it in vain. 

In inking known to you the objections of the people of this 
GoamCMWealth to the new plan of Government, we deem it unnecessary 
to enter into a particular detail of its defects, which they 


h2 B. W. A.JT . (1?88 Bee.), p. 25* 

43 Va, g.J , (1788 Get. — Reprint fheasaa R. Rbite, 1828), p. 43* 





consider as involving all the great and unalienable rights of 
Iwdmii?;MUM^ tWLiiiwMw'Wd' wg'-jfigiiHi L t& refer' J 
you to the proceedings of their late convention, apd the sense of 
' *' the Stawr«f itogatSs ; 1 dr expressed in their 'resolatitiae Of the ; 
|9th flay of Mer # if86* 

’ •• • 'thijah twritofoir* tb dec&afb that, * tv ww£r opinion, : ' 

as those objections ware not founded in speculative theory, hut. 

'• 'defused which haWe : been established 1 by 1 '■ the melancholy 

example of other nations in different ages* so they Will never be 
t ta tt ave ft' 'until the cause itself shall cease to exist.tMf sheaer, 
therefore* the public apprehension are quieted, and the Government 
;r "IS possessed of the confidence of the people# the more salutary will 
be its operations, and the longer its duration. 

: Ihecatisedf amendjaents wecoaslder as a cosaaon cause; and, 
since concessions have been unde from political motives which ve 
conceive may endanger the republic, we trust that a commendable 
seal will be shown for obtaining those provisions which experience 
had'taught'^ are necfessary to secure from danger the unhliehable 
rights Of human nature. • ' • ’' > 4 '\'[ * “‘ - ' ( " 

1 ' " Li Shs anxiety'with Which Our countrymen press for the accomplish¬ 
ment of this 1 important fad 1 will ill admit of delay.; She slow forms 
Of 1 di s cu ssion &T ?d recorsmandatien, if indeed they 

should ever 'agree' id any '.change, would* we fbar*. be 'less' certain of 
success', "'latfw 'for'their wishes* the cunstitutioa’ has ‘presented 
an alternative, 'by admitting’ the submission to a convention : ©f the 
States’. , Ho this, therefore, we resort, "ah the source from whence 
they 'are to' ‘derive relief .from their 'present apprehensions. - 
u ' We do, therefore, ,ih behalf of our csaistitueats, in the most 
earnest Shd ’-gdlemu : Bonne r, makethis s»pp24aStibn''ib Ihtegress’, that 
a convention be immediately called, of deputies' from 'the ’’ several 
Stated* "With f ull power' to take' into their consideration the defects' 
of this constitution that have been suggested by the State con¬ 
ventions, end report such amendments thereto as they shall find best 
suited 'to promote Our common interests and secure to ourselves 'and 
our 'latest posterity the great and unalienable rights of manMn&.^t 

In a letter written from Hew fork to 9. 1* furberville, HadisOn set 

forth hid objections to a national convention which he thought} gave 


preference to the proposal Of ameodmsnts by Congress* 


1. it ^ add to the difference among the States 

on the merits, another end unnecessary difference concerning the 
mode.’ Shore are amendments Which in themselves will probably be 
agreed to by all the States, and pretty certainly by the requisite 
proportion of them; £f they be contended for in ‘the mode of a 
Contention* there 'are unquestionably a mother of States who Mil 














If 


the merits rather than agree to the mode, A convention there* 
fore dees not appear to he the moat convenient or probable 
channel for getting to the object. 

2. A contention cannot be called without the unanimous consent 
of the parties who are to be bound by it, if first principles 
are to be recurred to; or without the previous application of 
2/3 of the State legislatures, if the forms of the Constitution 
are to be pursued. She difficulties in either of these eases 
mast evidently be much greater than will attend the origination 
of amendments in Congress, which may be done at the instance of 
a single State legislature, or even without a single instruction 
on the subject* 

3* If a General Convention were to take place for the avowed 
and sole purpose of revising the Constitution, it would naturally 
consider itself as having a grantor latitude than the Congress 
appointed to administer end support as well as to amend the 
system; It would consequently give greater agitation to the public 
mind; an election into it would be courted by the most violent 
partisans on both sides; it wd probably consist of the most hetero¬ 
geneous characters; would be the very focus Of that flame Which 
has already too m$ch heated men of all parties; would no doubt 
conta in indiv i duals of insidious 1 views, who under the mask of 
seeking alterations popular in some parts but inadmissible in 
other parts of the Union might have a dangerous opportunity of 
sapping the very foundations of the fabric. Under all these circum¬ 
stances it Seems scarcely to be presuaeable that the deliberations 
of the body could be conducted in harmony, or terminate 1m the 
general good. Basing witnessed the difficulties and dangers experi¬ 
enced by the first Convention which assembled under ovary propitious 
circumstance, 2 should tremble for the result of a Second, meeting 
in the present temper of America, and under all the disadvantages 
2 have mentioned . 

4. It is not unworthy of consideration that the prospect of a 
second Convention would be viewed by all Europe as a dark and 
threatening Cloud hanging over the Constitution Just established, 
end perhaps ever the Union itself; and Wd therefore suspend at 
least the advantages this great event has premised us on that 
Side. . 

Jefferson was also in favor of the mode of the proposal of amend¬ 
ments by Congress. In a letter to Hadisom written from Baris cm 
Hovesher 18, 1788 he wrote# 

... 2 should deprecate with you indeed the meeting of a new 
convention. I hope they will adopt the unde of amwidnent by 
Congress A the Assemblies, in which case I should not fear any 


45 letter of Madison to 0. L. furberWille, Hov. 2, 1788 , 
Documentary History -of the destitution. V, 104-9* 










&m&mtmm innovation in the plan, but the minorities are too 
respectable not to be intitled to soma sacrifice of ©pinion 
la the majority. especiallywhen the great proportion of them 
mould be cententedvith a-bill'of--rights^ . 

Gcveraor Cliataa issued aptoelsaatiea on October 13, 1788 calling 
a special seeslca of Sew Toxhlegislature for Becenaaer Slfe. lt ms 
act until the lltb that there was. a quorum preseat and the two houses 
could organize. la his opening speech Clinton stated that he had con¬ 
vened the legislature la. order to lay before It the proceedings of the 
Sm fork convention Sad the ordinances of Congress for. putting into 
operation the Constitution. Be called the legislature's attention to 
the circular letter of the convention and ashed their "best endeavors 
for affecting a measure so earnestly* recommended hy the convention and sp 
anxiously desired by their constituents.^ She Berate replied to the 
Governor *s opening message with the statement that it vohld ’vlthout 
hesitation, recomasnd a submission of the system to a general convention.'' 1 ^ 
On |30catab0i* 22&<$ 4$ss$tbly tfeal* & cosmittee ahoiald fee 

appointed to prepare, a draft of an application to Congress ’’requesting 

v i If l i t * t: ^ -i 4 ’ * * 

them as early* as possible to call a convention for proposing amendments 
to the Constitution of the Bnited States.” , thereupon dones, JEarison, 

B. J&vingstoa, Haven# and W vere appointed to the drafting CQBBBittee.49 
Sto this • cea&itiee -were referred the Virginia application and letters as 
they vere transmitted to the Assembly by Governor Clinton on Beceaber 87th. 


46 better of Jefferson to Madison, Bov, 18, 1788, ibid ., pp. 120-21. 
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Company, State Printer, 1909 ), II, 289-90. . 
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Clinton, in his letter transmitting the communications, had the following 

to say concerning the Virginia application* 

It Is their j/$he Virginia legislature/ request t take the 
earliest opportunity of making this caaaoaicatioa to the Legislature* 
and, 1 do it with great pleasure, from the persuasion, that it will 
give you satisfaction to find a State, so respectable for wisdom 
and patriotism, perfectly concurring in the sentiment with our 
Convention respecting the necessity of amendments to the new system 
of General Government, and the means of obtaining the®. 5^ 

The special committee presented a draft of an application on January 29 , 
1?89 which was referred to the cosaaittee of the whole.5* Ga February 4th 
B, Livingston offered a substitute draft in which Congress was given the 
alternative either of proposing amendments or of calling a national con¬ 
vention. The substitute failed to pass by a vote of 9-43*5® The next 
day the committee of the whole amended the draft submitted by the special 
committee and accepted it by a vote of 43-8. The resolution was then 
read to and accepted by the Assembly .53 on February 7th the question of 
concurrence carried in the affirmative in the Senate with only two mothers 
voting against it.5^ 

The Hew fork application was as follows* 

Resolved . . • that an application be made to the Congress of 
the Halted States of America, in the name and behalf of the 
Legislature of this State, in the words following, to wit! 

The people of the State of Hew fork, having ratified tile 
constitution agreed to on the Seventeenth day of September, in 
the year of our Lord one thousand seven hundred end eighty-seven. 












by the convention then assembled at Philadelphia, in the state 
of Pemisylvaaia, os explained by the said ratification* la the 
fullest confidence of obtaining a revision of the said constitution 
by a general convention, and in confidence that certain powers in 
and by the said constitution granted would not be exercised until 
a convention should have been sailed and convened for proposing 
amendments to the said constitution* In compliance, therefore, 
with the unanimous sense of the convention of this State, who 
all united in opinion that such a revision was necessary to recom¬ 
mend the said constitution to the approbation and support of a 
numerous body of their Constituents, Sad a majority of the members 
of which conceived several articles of the constitution So 
exceptionable, that nothing but such confidence, and an invincible 
reluctance to separate from our sister States, could hate pre¬ 
vailed upon a sufficient number to assent to it, without stipu¬ 
lating for previous amendments, And from a conviction that the 
apprehensions and discontents which those articles occasion can¬ 
not be removed or allayed unless an act to revise the Said consti¬ 
tution be among the first that shall be passed by the new Congress, 

We, the legislature of the State of lew fork, do* in behalf of 
our constituents, in the most earnest and solemn manner, make the 
application to the congress, that a convention of deputies from 
the several States bo called as early as possible. With full powers 
to take the said constitution Into their consideration, and to 
propose such amendment® thereto as they shall find best calculated 
to promote our common interests, and secure to ourselves and our 
latest posterity the great and unalienable rights at mankind.?? 

the application at Hew fork wag Very similar to that of Virginia, although 

it was much shorter. By comparing tee two resolutions It sdgxt be seen 

that mx& of tee words axed phrases used in one were also used in tee other; 

this is particularly iron of tee last parts of tee resolutions, tei® is 

tee firSt example of a sister State *s formally concurring in an application 

for a convention* 

Hone of the other states of tee Union Joined with Hew fork and 
Virginia in their applications for a second convention. On February 6 , 

X7&9 tee Pennsylvania General Assembly received tee Virginia application 
w »s letters* tee question "shall tee same be referred to a camBittee” 
was carried in tee negative with a vote of 15 - 38,56 On Hard* 3 rd tee 


55 American State Banera. XX2V2I, f. 

$6 Kinutes of General Assembly o£ Penaa . (l?89 Veb.), w* 58-61. 












application was given a second reading. At this tine Clymer, seconded 

by Robinson, offered the following rmolutionwhieh Vasordered to lie 

on the table1^7 f 

•... Resolved. , tbat his gnceHeacy the President $Z the state? 

be requested to assure bis Excellency GOTC^nor Rendolpb, that, 

., , v * ■■a«?et!stp(aed,.to. senttesuts. of ^tbe.M^best.^pect..«tfl| deference, 
for the’ legislature of Virginia, ’ it must* ever be sinful to the 
. house# when obliged to. dissent fron jbe opinion Of mat asseably 
upon any ’point' Of cannon concern to ih© too states#' 4s members of 
., tbe union* and, particularly, on a. measure ,of such importance as 
tbe one proposed, 'the calling Of a convention of the states for 
,., ■extending’me, falderal, constitution, the necessity of which they 
are not able" to diJ&ezn,'the it is' so apparent tosad ‘SO earnestly 

insisted ©n by mat legislature. .. 

- that though it is possible mis ccnstitutich say not be a 
■ ■ system exempt, . in all its parts# from error, yet me Bouse do not 
perceive it ©anting in Say of those' fuadamaimi principles, which 
calculated to, insure" the. liberties of their constay* As it 
is# they conceive thO happiness of America and the lo^cttony of me 
■ ■; <, anion to depend altogether on Saif ©ring it to proceed#, .undisturbed’ 
'in it's operations by premature iterations of amendments, 1 which, 


jt esiv t&©jr laroulu w 3?e»i ^proT^sieiiiJS #z iw* 

ghat under such 'forcible impressions, the House cannot# con- 

• - sistmtly with the special duty they cue to me good people of 

• • this state, .or with the affection, whim, in the enlarged spirit 
. ,/ ,of patriotism, thsy.'.beaf <%» 'Citisene 'of ttys tfcitM States at 

.large# concur with the legislature of Virginia in their proposed 
application to dongeess# for calling a Convention of the states 
, ‘.for.the above shp&sgdd 'pirpese.^ 8 . 

v * v ’ , 1 • * ] x , 

,. •. Cn 'Ptreh- 5 th. eiyisar's resolution ©as given a seccad reading. At 

• J *, + , 

this tine- Jt’Iehe proposed a substitute which resolved* mat a coaaaittee 
should be appointed to, prepare an address to. Congress in mi .name of 
the legislature of me Gossaoawealth of Pennsylvania. fhe substitute was 
lost by a vote of 10-48.59 me Assembly then passed C2yaer’s resolution 
by a vote of 4l-2Q.^ Q , Governor Mifflin cejssaunicated the' resolution to 
the Governor of Virginia, but there seems to be no resend that the letter 


,♦# pp. 112-13, 


n Ibid.# P* 123. 


58 Ibid ., pp. 124-25. 
60 ibid., p. m. 











was transmitted to the legislature.®- thou We see the first example Of 

a- positive rejection of an application initiated by a sisteretate. 

Governor Hancock In tranisaltting the Virginia application and 

Clinton's circular letter to the Massachusetts Bouse of Bepresentativee 

on Jtaaiy 8 , 1789 came oat strongly against a second convention* 

* * * 1 am constrained to observe, 1fcat In my opinion# all the 
purposes which they Irish to effect (p second national convention/, 

' ^rlJyL b© b©t?fc®r ©sby refcoM&xitoiJic&B the Ccoa&t'QSB 
to the legislatures of the States. A convention trill he expensive, 
if not dangerous to the Interest Of the nation ...» Ip a will 
however permit me to remind you that when the system was ratified 
hy this State, the Convention expressed * .. . *%bat certain amend¬ 
ments and alterations In the said constitution would remove the 
fears « od tpiet the apprehensions of may of the good people of 
this commonwealth, end more effectively guard against an undue 
administration of the federal Government” and that same Convention 
did therefore w in the name and hehalf of the good people of the 
Commonwealth, enjoin it upon their Representatives in Congress at 
all tines until the alterations and provisions * * . should have 
keen considered agreeably to the fifth article of the constitution, 
to exert mi their influence a nd use all r eas o nabl e an d legal 
m e t hods to obtain a ratification of the said alterations ©aft pro¬ 
visions in such manner, as is provided in the said article" ... 

I, disdain all other than open undisguised politics , and can 

general 


On February 17th the legislature passed a resolution which concurred with 
Governor Hancock in that a new convention might endanger the Stolon.® 

$he Governor of Delaware submitted the Virginia application end the 
few fork convention circular letter to the Delaware Bouse Of Assembly 
where they were referred to a special committee of three.®* On January 19, 
1789 idle committee reported that the Commmioations contained setters ”hy 
no means proper for present consideration of the legislature" end that 


assure you, that ^uwmg 'h | Would by all 
1 am no less in favor of 


whan 1 held a seat in the Convention ps this 


avoid another 
1 w 
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they were Of the opinion ’’that the -seme shduid be postponed; fbis 
report ; Vae ordered to lie on the table and was (Waited by Vhe ; idlii© «ax 
Febrmty and.66 She (kteeraeralab traneattted the ccasunicatiohs to the 
council cn-gaanaiy 174 **; Whis body, however, took no action cneither 
tine application or tbs circular letter.therefore, the f orawil offset 
of Pelmrare % section was ’ttOlt&fer a concurrence nor a distant in tbs appli- 

v, * ff * ;? ‘ * ■ l \ i * »;■■*/ 4 ,,»* *; * k-; \ f ” * .1• * t *, * , { ** * / i ., k *, f , 

cation process, butaerelytd’ptrtltliat© in'it.'' *" ' f •• 

8he Counectieut legislature's action on tbs Virginia and Sew York 

j ^ j ■<** !’,*'« * 1 ’ “i ' * _ ’* .*4 •* v . , ** J'. > \. S’ * * * ** 4 f V* 

applications «SS also passive rather titen in the nature of a form! eon* 

,*»• » -i t ' H * * ,* *„ 4 /*■ _£•, f .{ * t, '**'*♦' * V ’ , 1 \ '* '* t it • ‘s «v ’ « *; y 

currents or rejection, dltbou^t there is no record in the Gchhecticut 

^purnalSj the action of that state is very veil shewn in a letter fro® 

joitelhftndbtoth^ to Washington** : ’ ’*••• • ‘ 1 '"'• 

< 2he circular 'better froa the Convention 1 of the State of '" 

B-York, being among the betters which the G0y r laid before the 
desenbly—had of course a reading tnaong the other public eon* 
®unicatiens**this was all that passed respecting It—for—altho - 
w® had in cur Assembly the ©teapion of Our Antis $ntl-Veder~ 
alietsj, with soae of his principle didos, yet no one had hardi- 
. ness enough; to call up the consideration of that letter, or to 
stent im one word On its stCbJec^*thuB passed j in silent review, 
that formidable ccmrualcatlea. °° 

On January $, 1789 Governor Pinckney transmitted the Virginia appli¬ 
cation to the South Carolina House of Representatives .*>9 Qn the next 
day it was moved that the House take into consideration at a later date 
the resolution of the legislature of Virginia and the amendments proposed 


65 Ibid ., p. 6. 66 j£id., p. *8. 
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toy the convantlone of Massachusetts, Sew fork# Virginia, fiflrth Carolina 
aaft Sooth Carolina, Able notion was lost. 70 The Senate also received 
the Virginia application from Governor PJnclmey. She coaosani cation was 
referred to a special ccaaalttee of floe appointed on January lSth.? 1 On 
Fetonary 16th the coasaittee made Its reports 

Shat in their opinion it will toe premature to have another 
Convention of the people of this state called for the purpose 
mentioned in the said address and Resolution Jpf Virginia/ until 
the new Government Is organised and tine allowed to consider the 
amendments already proposed to toe made to the Federal Consti¬ 
tution toy the Convention of this State held in May last,? 2 

On February 20th after debating the report the Senate agreed to recomalt 

the communications - ^ She legislature adjourned on March 13th without 

the Senate *0 taking final action on the application, 

She governor of Hew Jersey submitted Clinton'e circular letter to 

the General Assembly on August 29, 1788, the communication was ordered 

to toe delivered to the Council.? 1 * neither house took any action on the 

letter# She Maryland Senate received the Virginia application on December 33th. 

$he resolution tons read and transferred to the Souse of Delegates for its 

consideration Sere again# neither house took any action cm the proposal. 

She Georgia Souse received the Virginia application on January 16, 1789 .?^ 

She resolution was referred to a special committee of three# tout no report 

was made. On February 7th the Sew Hampshire House voted teat three of Its 

members join with those senators which tee Senate might appoint to consider 

70 Ibid ., p. 21. 71 8. O# S.J , (1789 Jan.)# p. 10, US. 

72 |Md., pp« 123-24, 73 Ibid .# p- 135. 

74 i> J. A.J . {1786 Aug,}# p. d. 

7$ M*. M » t*?® 8 P- 15. 7® Go* g«J > (1789 Jan#), p. 3?. 
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the Virginia application sad report - ■ShsrSeavT?' Soberer, the Senate' 

, teoh no notion da. tfc© propasal for the' Joint '©Ot&iiteS, ; ' ' ' 

■ At-this. tlao.aeitheor’tort^/eaTOXlaa'aor'ihod^ Island had entered 
the tJnicm, She former, .la a state convention la the summer of 1788 , 
had neither ratified nor re jetted theConstitution, hut had proposed 
amendments*; She latter had failedto call a oonveatlon ln giqtynr to con¬ 
sider ratification,. ■ 80 th sere' behind the movement for '& e^ec^d satioaoal 

She Hhode Island General Assembly met in October, 1788 and resolved 
W'^wW. tto circular letter of Be. Tor* ohouM to prl,** 
and distributed to the people of that state.?® Also the resolution pro¬ 
posed submitting to the people at large the propriety of appointing 
delegates “to meet a proposed convention for considering amendments agree¬ 
able to the recommendations of said letter."?^ She minority opposing the 
proposition argued that should such a convention be called it would come 
into being by the operation of the application process uhder the force 
of Article V and only those states Phieh had ratified the destitution 
would be entitled to a seat in the body. Shis argument, however, did not 
phase the advocates of the resolatitm and the vote was for the measure 
by three to on®. , , , 

the forth Carolina General Assembly also met in October, 1788 # 

Shis body believed so strongly that a second national convention mould 

~ 77 S. S., State gapers , SXt, 480. 

78 It. I .» d. of Bouse of Magistrates , 1788 , Oct. seas, MS. ^pages 

J nnaibered/i B. i„ Jf. of Housa -of 1788 , Oct, seas. .MS, 

ages uzmuafl>erejS/. 

79 letter of deremiah Olaey to Alexander Hamilton, Bov. 3 , 1788 , 
Bocuaasntary History of the* Constitution, V, 108. 
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ba galled that resolutions were pasted appointing Hoe delegates to 
such a convention for the purpose of taking up amendments proposed by 
the state conventions. Provisions tore also rade in tbs resolutions for 
the Governor to notify tbs appointed delegates of such a convention, if 
it should be called, and to dra m warrants in favor of sack gentleman for 
the sane allowance as a delegate fro® Berth Carolina in Congress. 8 l fh© 
journals do not show that Clinton's letter sms transmitted to the legis¬ 
lature. neither Shade island nor Berth Carolina received the Virginia 
end Bov fork applications as these two States were not in the Bhion and 
therefore could not make application under Article V to Congress for a 

Brum this it may to seen that during this period there were only 
two states which formally initiated the application process and only two 
which adopted a positive rejection. 

On Bay 5> 1789 Bepreaantativ© fheodorlck Bland presented the Virginia 

* <|r| *■ . 

application to the lower house of Congress. As a sesriber of the Virginia 
convention he had exposed ratification of the Constitution and as a member 
of the House of Delegates he had supported the application for a second 
convention. She resolution was read and then Eland moved that it he re¬ 
ferred to the committee of the Whole, Elias Boudinot of Bow Jersey stated 
that he thought that since Congress had no power to take any action on 
an application until two-thirds of the states had applied, it would be 
better to let the resolution remain in the files of the House until the 
proper number Of states had applied. Bland replied that there could be 

91 B. C. 8 .J . (1798 Oct.), p. 38, 

82 Annals of Congress ( 1 st Cong., 1st boss.), p» 838 . 





















29 



t 


i 


t 


f 

f 

i 


I 

i 


no impropriety in referring any subject to a committee, for this par¬ 
ticular subject deserved "the serious end solemn consideration of 
Congress.” Besides, be thought it would serve as a guide to the deliber¬ 
ations of the consaittee on the subject of amendments which was seen to 
come before the House, Madison doubted the propriety of commuting the 
resolution as this *Vould imply that the House had a rigxt to deliberate 
on the subject." ffcie, he believed, not to be the case until two-thirds 
of the states bad concurred in such an application, and then it would 
be out of the power of Congress to decline complying, since Article V 
was "express and positive" relative to the agency Congress sight have 
in ease of an application of this nature* He thought "the most respect¬ 
ful and constitutional mode" of performing their duty was to let it be 
entered on the minutes, and remain in the files Of the House until simi¬ 
lar applications had been received from two-thirds of the states, Eepro- 
sentatlve Benjamin Huntington of Connecticut thought it proper to let 
the application remain on the table until enough states bad concurred 
with Virginia to make up the necessary two-thirds j to commit the resolution 
would be an "evident impropriety" as it would argue V right in the House 
to deliberate, and consequently,, a power to procrastinate the measure 
applied for," finally Bland acquiesced in the disposal of the application 
and it was ordered to be entered at length in the journal and the original 
was carefully preserved in the files of the House by the clerk, 

Here may be seen the first example of the operation of the second 
step of the application procedure in the formal presentation of the 
state’s application to the Congress. It is interesting as a case of 


83 For this debate see ibid ., pp, 258 - 61 * 

















first impression and also because the argtmmts aw its disposition 
forecast tbs difficulty tint would be incident toatabt&atiQn of the 


separate applications of tbs necessary tso^tfeixda to sMes the aandate 
effective a Caagresai. 

• on the next day Eepirasentative tmvmm of Wm-tsafo presented the 
application of that state to tbs lew* She resolution ass read and 
alio ordered to-be antertd In the ^anrnal and jpesorwed by the d®fh 


oa? Jbnn^lssnts actwslly md 0 federalist aja^ority. ffala tbs federalists 


toes and were afraid of placing the auestioa 


before tbs states* 


Such a contention weald base been sad® op of wio&sat partisans of both, 
sides* If such a body baft been able to accooplisb anything# it is 
probable that its proposals would base tern ©ore radical than those of 
Congress. It night hats ©east a re-writing of tbs CtmstitatiOn altogether 
hftav all# the «®w g e v erna ent had not been triad and no eoe aohw*lly boas 
Its defects* 

gash-a cmvmticn# hswewr# was cnaecessary in that both hows of 
Congress finally agraefi on twelve awadseat proposals on Siptoaber 0?> 
17 @q, - fen of these were ratified by thw-fooriha of the 'states and are 























generally known as the Bill of Bights, She agitation far a second con¬ 
vention and the first applications were not in vain* however, as it gave 
momentum to the proposal of amendments V the Congressional method* 

However, not everyone in Virginia was satisfied with the tin amend¬ 
ments . Ae late as the 1793 legislature a committee was appointed in the 
House to ascertain and report hour many of the amendments proposed by the 
state ratifying convention had been "engrafted into” the constitution. 

On Hovember 25th the committee reported that only ten off the amendments 
proposed by Virginia in 1788 had been adopted. in consequence of this 
report a resolution was introduced on December 6th instructing their 
Senators and requesting their Hepresentatlves in Congress 

to use their utmost exertions to have such amendments proposed; 
by the said convention ^Virginia state ratifying convention/ to 
the Constitution Off the Halted States, as have not hitherto been 
adopted, engrafted into and made a part of the same.86 

On the question of postponing the resolution until the next session, the 
vote ms 63-54 in favor of postponement.®? Apparently, it was not called 
up In the next session. Although this was not expressly an effort to re¬ 
new the Virginia application, it indicates a lingering force of the origi¬ 
nal attempt. 

After the Virginia and Hew York applications of 1788 and 1789, no 
state legislature initiated the application process Until the nullifi¬ 
cation period. At the invitation of Massachusetts, however, five Hew 
England states sent delegates to the Hartford Convention in December, 1814. 
this, of course, was Only a regional convention, but it did recommend a 

85 Va. H.J . {1793 Oct.), p. 90. 


86 Ibid . 1 p* 117. 















number of amendments to tto Federal Constitution, fflhe resolutions of 
ill® Convention were stmt to Hashingtea, but the eemiaissietters charged 
with this responsibility arrived immediately after the end of the war 
end therefore abandoned their mission. She last of the resolutions 
adopted by the fihrtfcxd Convention said, in effect, that if the Fee 
England states Were unsuccessful in their endeavors, that body vould 
teem it 

expedient for the legislatures of the several Mm England 
states to appoint delegates to another convention, to meet at 
Boston . ♦ * with such powers and instructions as the exigent of 
a crisis so momentous usay require»°8 

It will be noted, however, that this was not an application to Congress 

to sail a convention of all the states# but only a recommendation to the 

Mm England states, 

88 For the Report and Resolutions of the Hartford Convention see 
Henry Steele Comaager, Documents of American History . 3d ed. (Mm Yorks 
F. S. Crofts & Co., IpliS), pp; 209-JJU 









CHAPTER IX 

APPMCASIOH OF THE H0LLIFICASI055 PERIOD 

In the eighteen twenties South Carolina found herself In an acute 
economic depression. She state believed that this depression was due 
to the high protective tariff levied hy the Federal (tovernmeat. See¬ 
ing that there was no hope of a reduction of the tariff rates by Con¬ 
gress, South Carolina developed the theory of nullification. This was 
the doctrine that a sovereign state, through a convention of its people, 
had the authority to nullify an unconstitutional act of Congress, 

A f ©real method of nullification was first proposed in a public 
speech by dames Hamilton, dr. on October 21, 1828 at Walterborough, 

S. C. 1 In this speech Hamilton stated that if South Carolina were to 
declare the tariff law null and void, then the Federal Government would 
have me of three courses open to it! first, to submit to this mode of 
redress by leaving the people of South Carolina to themselves, under a 
hope that solitude would bring repentance and submission; secondly, to 
appeal "to the convention of states, for the purpose of obtaining a de¬ 
cision on the constitutional question"; or, thirdly, to use direct co¬ 
ercion with the bayonet. He thought the consideration of the commercial 
tribute which South Carolina was paying would prevent the use of the 
first alternative. The third would dissolve the Union and was therefore 
wild speculation, The appeal to a convention of states was the remedy 

1 Frederic Bancroft, Calhoun and the South Carolina nullification 
Movement (Baltimore; The Johns Hopkins Press, 192^), p. 48. 
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vhlchhe thOughtwhuiaapplyi 

... Shis privilege rests upon the original pr inc IpleS which 
entereS into tit® formation of this confederacy. We, there¬ 
fore* have a right to dllX ; fob -isa-iffiiani^ cf three- 

fourths of the states in convention, as the only arbitrators V» 
cm possibly reOoghiSe as having competent power' todecifieupon 
the question* Whether the tariff be constitutional or not* in 
the form in whioh the sovereign state of South Carolina stfbmlts 
the issue'. Xf three-fourths of the states should determine this 
question 1 in the affirmative, without a ocnproanise*'or any stimu¬ 
lations for security in the future, it vill be as competent then, 
as ; It v&£ in '87, for South Carolina, resting on her Sovereignty, 
to detensine Whether she can or cannot belong to a confederacy, 
in which the prcditibitory eystas Is sanctioned by the way consti¬ 
tution of the union; But the issue of this high arbitration 1 
entertain no doubt* it oust result in fining and purifying the 
principles of the constitution, and rendering perpetual the 
liberties and happiness of this people . . 

Bote that Hamilton spofcs of the ’‘affirmative decision of three-fourths 
of the states in convention” os the "ou3y arbitrator” which the state 
would recognise* f rm this it might appear that he thought such a con¬ 
vention would set as a high court of appeal between the Federal Govern¬ 
ment and a state to decide the question of disputed power. 

Calhoun in a letter to Governor Hamilton on August 28, 18$2 set 
forth his views on nullification, In which a call of a convention of 
states played a large parts 

... on the interposition of a State, in favour of the re¬ 
served rights, it would be the duly of the General Government 
to abandon the contested power, or to apply to the States them¬ 
selves, the source of all political authority, for the power, in 
one, of the two modes prescribed in the Constitution. Xf the 
case be a simple one, embracing a single power, and that in its 
nature, easily adjusted, the more ready and appropriate mode, 
would be an amendment of the ordinary form, m a proposition of 
two-thirds of both houses of Congress, to be ratifiedfby three- 
fourths of the States; but on the contrary, should the derange¬ 
ment of the system be great, embracing many points difficult to 
adjust, the States ought to be convened in General Convention; 
the most august of all assemblies, representing the united sover¬ 
eignty of the Confederate States, and having power and authority 


2 Miles’ Register , XXXV, 207-8. 
























to correct every error, and to repair every dilapidation ©r 
Injury, whether caused by tine ©r accident, or the conflict tag 
movement of the modies, which compose the system. . .3 

It might he noted that Calhoun definitely made the point that any amend¬ 
ments proposed by Congress would have to he ratified hy three-fourths 
of the states. However, chon he spoke of a general convention, he said 
that this body had the "power and authority to correct every error" and 
he did net mention ratification hy the states. 

the nullification convention met at Columbia, S. 0., on November 19, 
l8|2 with Governor James Hamilton, Jr. presiding, the committee of twenty 
one in its report also considered the convention of states as a high 
tribunal in much the same light as Hamilton and Calhoun* 

. . . SO this tribunal. South Carolina is willing that an appeal 
should no? If© tsa&e, th&t tii© cccostitutlosssl compact 
be so modified as to accomplish all the great ends for which the 
tfrion was formed, aim the federal government constituted, end, 
at the same time, restore the rights, of the States, and preserve 
them from violation hereafter. , « *• 

Xa the "Address to the People of South Carolina" the theory ex¬ 
pounded by the nullification convention is not clear on the point of a 
later ratification of the proposed amendments by the states and there 
seems to have been a resulting confusion as to what would be the nature 
of the convention assembled under the South Carolina plan. Would it be 
an extra-constitutional body assembled under the severely* authority of 
the co-states or would It be strictly a formulating body coming into 
existence under the application process of Article Vt Whs part dealing 
with a convention was as follows 1 




John 6. Calhoun, 
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. . . it becomes Congress, in all emergencies like tbe present, 
to solicit from the States the call of a Convention* Chat up¬ 
on such a convocation, it should be Incumbent on the States 
claiming the doubtful power, to propose an amendment to the 7 
Constitution, giving the doubtful power, and on failure to ob- 
tain it by a consent of three-fourths of all the States, to 
regard, the poser as never having been intended to be given. He 
most not be understood to say, that this was matter even of im¬ 
plied stipulation at the formulation of the compact. The Consti¬ 
tution is designedly silent on the subject, on account of the 
ex t reme difficulty in the minds of its framers of appointing a 
mode of adjusting these differences. ... It seems but reasonable 
that a disputed power, which it would have required three-fourths 
of the States to add to the Constitution, ought not to be in¬ 
sisted on by a majority in Congress, as impliedly conferred if 
more than one fourth should object to it. . .5 

On November 27 , 1832 the regular session of idle South Carolina 
General Assembly convened, Niles' Register estimated that two-thirds 
of the donate and three-fourths of the House were of the nullification 
or states rigita party . 5 6 da advanced extra session of this same body, 
moreover, had called the nullification convention in October. Governor 
Hamilton in his opening address to the regular session referred to a con¬ 
vention of States* 

£ cannot, however, but think, that on a calm and dis¬ 
passionate review by Congress, and the functionaries of the General 
Government, of the true merits of this controversy, that the arbi¬ 
tration, by a call of a Convention of all the States, which we 
sincerely and anxiously seek and desire, will be accorded to us 
. . ; South Carolina has declared that she admits no arbiters but 
. her co-states assembled with her in their sovereign capacity* * * •' 

Here it would seem that Hamilton hod in mind the action already 
taken V the South Carolina convention and expressed confidence that the 
action taken by it would prove successful, later, on December 8th, how¬ 
ever, Hamilton sent a special message to the legislature specifically 


5 Ibid ., pp. 47-48, Italics in the original. 
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recommending thatsn application be- made to Congress under Article V 
for the call of a oontention of states* In the last part of this 
Speech he said; 

\ , Htoen we consider the importance of the interests at stake, 
end the number and magnitude of the questions involved in the 
issue and the necessity of a full understanding on all points, 
it cannot he doubted, that it would he exceeding difficult, if 
not impracticable, to bring the controversy to a final and satis¬ 
factory close, short of again convening that body, to whose 
authority and wisdom wo one indebted for the Constitution* Bfcder 
this conviction, 1 would earnestly recommend you to apply es¬ 
pecially and specifically, in the manner prescribed by the Consti¬ 
tution for a General Convention of the States, as the mast certain, 
prompt and effectual, if not the only practicable mode of texainat- 
ing $ho cQdaflict^ ligiA of restoring axxd to th© 

country* If other States of the confederacy be actuated by the 
same feelings which govern us—if their desire to maintain the 
Constitution, to preserve the Union, and to transmit to pos¬ 
terity the blessings of liberty be as among ours this most august 
of all assemblies, provided by the Constitution, to meet tins 
and similar emergencies, as a great moral substitute for revolu¬ 
tion or force, may be convened in a few months, when the present 
and every ether constitutional Question endangering the peace and 
harmony of the Union may be satisfactorily adjusted* 

Shis salutary mode of arbitration or reference, is a proof 
of the profound wisdom of the great men who formed Our Convention 
but it will, bo in vain that wisdom devised a remedy so admirable, 
a substitute so infinitely superior to the old and irrational mode 
of terminating Such controversies as may bo too high to be adjusted 
by the mere force of reason, or, through the ordinary tribunals, if 
their descendants should be too intently bent On the Schemes of 
avarice and action to recognise its justice* After ashing this 
appeal, you will have done your last act of duty to the Union and 
may then, with a conscience devoid of reproach, leave the conse¬ 
quence to Bin, who knows best what destiny to allot to nations and 
aura * 8 

On December 13 th the Bouse adopted a resolution reported by the 
Committee on federal Halations by a vote of 89-18 and sent it on to the 
Senate for its concurrence.^ 2he resolution stated that since Congress 


8 Message #3 is not to be found in the manuscript journals of the 
legislature or in the archives of the South Carolina Historical Ccsaaiss&au 
It is printed in the Pendleton Messenger* XXV, no, 46 (Bee. 19, 1838), 

p. 2 , cols, 1 and 2 . 

9 a. c, g.y . (1832 Hov,), pp. 120 - 21 . m. 

















had usurped powers act granted hy the Ccssatltufcion, it Had hecw®. . 
expedient, in the opinion of South Carolina that a general convention 
Should assemble, either “to define” the document m it then existed, or 
”to end it 9 where it the imperfect, then followed am argussa6 for the 
nullification theoiy. She application itself was contained in the last 
pert of the resolutions 

^ . • Anxious that the setters should ho suhaittea to the same 
high authority which created the Constitution,' for the purpose 
of obtaining a decision thereon, the legislature of South 
Car olina applies to Congress for the call, of a Convention and 
requests the esncumnce of her Co-States *1-0 

8y the resolution it may ho seen that the Brnsm considered that the 

general convention would have power act only to propose amendments, hut 

to "’define the Constitution.* It is significant that the language of 



Shores, serious causes of discontent do exist among the 
Stats® of this tteien, from, the exercise, hy Congress of powers 
not conferred or contemplated by the sovereign parties to the 
compacts therefore, 

Resolved , that it is .expedient that a Convention of the 
GtaWba called as early as practicable, to- consider and 
determine such Questions of disputed power as have orison he* 
tween the States of t his confederacy and the General Government. 

PeBolved, ®sat the Governor he requested to transmit copies 
of this preamble mad resolutions to th© Governors ®f the several 


W lift* * u id BaJ4* (3S32 Sov.), p. ld^. » 

IS 8. C. g.d. (1032 80V.), p. 155. 85. 
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States, with a request that tins mm my be laid before the 
Legislature of their respective States, sad alec to our Senators 
sod Pspresantablves la Congress, to be by thm laid before Congress 
for c«j0ldsratlaa.l3 

Shla resolution was circulated to the other states by Governor 0eyne. 

Oe January 19, 1B|3 Senator Hiller presented It to the Suited States 
Senate there It was ordered to lie cm the table end be printed McDuffie 
presented it to tbs Suited States Souse of Bepresentativeo m January 01st.*3 


was this an application to Congress for tbs call of a constitutional 
convention In pursuance of Article 'ft She resolution did not state that 
the legislature was applying to Congress as was the case in the Bouse 
resolution. However, it did state that it was "to be « « . laid before 
Congress for consideration." Shis certainly would indicate that the legis¬ 
lature impacted Congress to consider action on it. If a state could have 
called a "convention of states," then South Carolina would lave done so 
herself, rather than announce that it was expedient that such be colled. 
Because of this. It Is the opinion of the writer that this was seant to 
be an application to Congress. 

According to tbs resolution, the "convention of states" was to "con- 
eider end determine * * * ejections of disputed poser." Shis would sens 
to be In line with the doctrine expressed by Hamilton, Calhoun and the 
maaiber® of the nullification ccovantlon that such a body was to act as 
On arbiter In the c on tr o versy . Calhoun and Hamilton cited the Cocmtltutlon 
os authority for calling such a convention. Bid this men that such a 
body would actually settle tbs dispute as a high court or merely propose 

IS g* 8. B.J . (22nd Cong., Bud sees.), pp. 219-20. 
lb P» 6. ( SS ad Cong., 2nd secs.j, p* 09* 


























declaratory amendments, thO ratification or rejection of which would 
actually settle the question? If the former were true, it appears that 
their theory of the power of a convention la ouch broader than that set 
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strict construction of Article V a national convention has only one fune- 
iilcsj a a a & tliat is th© function of proposing to tit© Constitution 

which will be valid only after ratification by the states. 

By the tine of the writing of A Discourse on the and 

government of the Waited States Calhoun had revised his theory of hulll- 

t 

ficaticn in that a convention was no longer to be convened as a means of 

settling disputed questions. Instead, he thought 

it is the doty of the federal government to invoke the action of 
the amending power, by proposing a declaratory amendment affirm¬ 
ing the power it claims, according to the forms prescribed in the 
constitution; and if it fail, to abandon the power, 1® 

He gave as his reason fear this conclusion that in the case of a controversy 
between a state and the federal Government the former would be in a minority 
of states and of population. If it were otherwise, he continued, the remedy 
would at once be applied through the Congress by a repeal of the act assert¬ 
ing the power, therefore, it would be impossible for the minority to make 
an appeal to the amending power eince "to make it requires on the part of 
the State, more than a bare majority." 1 ? Whan writing this he must have 
had in mind the opposition sixteen years earlier to South Carolina’s 



















but he did have the following to say concerning the amending power* 

thus the power which, in its simple and absolute form, was the 
creator, becomes, in its modified form, the preserver of the; 
system. By no ether device, nor in any other form, could the 
high functions appertaining to this character, be safely and 
efficiently discharged * - -and by none other could the system be 
preserved. It is, when properly understood, the vis medtcatrix 
of the system} — its great repairing, healing, and conservative; 

intended to remedy its disorders, in whatever cause or causes 
originating; ... In performing its high functions, its acta, 
mot as a judicial power, but in the far mere elevated and authori¬ 
tative character of ah amending poser;—the only one in which it 
can be called into action at all. m this Character, it can amend 
the constitution, by modifying its existing provisions;— or, in 
Case of a disputed poser, whether it be between the federal govern¬ 
ment and one of its co-ordinates, — or between the former end an 
interposing State, — by declaring, authoritatively, what is the 
constitution.lb 

Shis might be interpreted to mean that Calhoun was explaining, through 
a discussion of the over-all amending power, that a "convention of states" 
would have been to propose declaratory amendments, rather than to act 
as a high court. Even if this were the ease, the question is raised as 
to whether this was also thee intention of the legislature of South 
Carolina in proposing the resolution in 1832. 

It cannot be determined from the record preserved in the journals 
why the Senate resolution was adopted rather than that of the Souse, fhe 
resolution of the House was certainly more clearly an application under 
Article V. It might have been for this very reason that the Senate did 
not pass It. Or, It might have bear that the Souse considered the Senate 
resolution first, and therefore, action by the other house on the Bouse 
resolution was deemed unnecessary. She Senate did not formally reject 
the resolution of the Bsuse; it never cams up for consideration. 


15 Ibid ., pp. 295-96. Italics in the original 




















Ifee Georgia General Assembly met in its annual session on Hoveraber 5, 
1832. Governor Jiumpkin in bis opening aggress discussed the tariff 
problem, but did not propose a convention.^ On December 12tb the Souse 
adopted the following provable and resolutions by a vote of 91 - 5 ©* 

For as much as throughout the United States, there exist 
amny controversies growing out of the conflicting interests 
which have arisen among the people since the adoption of title 
federal constitution, out of the eases in which ©engross claims 
the right to act under the constructive or implied powers f out 
of the disposition shown by ©engross, too frequently to act 
under assumed posers; and out of *he rights of jurisdiction, 
either claimed or exercised by the Supreme Court; all of which 
tend directly to diminish the affections of the people for their 
cum gover n ment, to produce discontent, to repress patriotism, to 
excite jealousies, to engender discord, and finally, to bring 
about the event, of all others most deeply to be deplored, and 
most anxiously to br guarded against, viz* a dissolution of our 
happy ©biom, and a severance of these States into hostile com¬ 
munities, each regarding and acting towards each other with the 
bitterest enmity 

And the experience of the past having clearly proved that 
the Constitution of the United States needs amendment in the 
following particulars* 

1. ghat the posers delegated to the General Government, 
and the rights reserved to the States or to the people, may be 
more distinctly defined, 

2. Shat the power of coercion by the General Government 
over the States, and'the right of a State to resist an unconsti¬ 
tutional act of Congress, my be determined. 

3 . that the principle involved in a tariff for the direct 
protection of domestic industry, may be settled, 

h. Shat a system cf Federal taxation may be established, 
which shall be equal in its operation upon the whole people, 
and in all sections of the country, 

5 . Shat the jurisdiction and process of the Supreme Court, 
may be clearly and unequivocally settled, 

6 . Rat a tribunal of last resort may be organised to 
Settle disputes between the General Government and the States, 

7 . Shat the power of Chartering a Bank and of granting in¬ 
corporations, may be expressly given to, or withheld from title 
Congress, 

8 . Shat the practice of appropriating money for verbs of 
Internal Improvement, my be either sanctioned by am express dele¬ 
gation of power, or restrained by express inhibition. 


19 ©a, Mj£ * (1832 Bov.), pp. 11-28. 























. 9. fhat tt way-hf fMdArSbeA'y that 
made of the surplus revenue, when such revenue is found to he 
Qli h**l4 r' , . , . • 

10. Aat the right; to> find th® mode of disposition of the 
ptfblih lahds Cf' tfce'ld3tti4''- Cdfctesy-ahfl^r’la*- 'SSttilfcfti- ■ • •’ •• 

11. Aat the election of President sad Vice President may 
• he secured, iaaH> eases, to the people . 

12. fbat their tenure of office ashy he’ limited to one terra. 

. %%. Aat the rights of Jn&laaS may he' definitely settled. 

Be it therefore respited . . . , Ant the State of Georgia, 
in conformity with the fifth article of the federal constitution, 
hereby males application to the Congress of the Dhited States 
for the adl of a convention of the people to amend thO consti¬ 
tution aforesaid, in the particular! herein enumerated, and in such 
others as the people of other States may deem needful of sasndment. 

Resolved , further , Shat his excellency the governor he, and 
he is hereby requested, to transmit copies of this document to 
the other States of the Union, and to our Senators and Representa¬ 
tives in Congress 

On receiving the resolution, the Senate struck out all of the 
thirteen "particulars" in thick the Constitution was to he amended except 
clauses #3 and fhe application was then agreed to unanimously on 
December 19th. 21 As Souse concurred in the Senate amendments on De¬ 
cember 21st. 22 She Governor's office erroneously certified the resolu¬ 
tion as it had first passed the louse and transmitted it to the several 
states and to congress, 3Stis mistake was not rectified until the follow¬ 
ing juae. 2 ^ for this reason the collected documents of the different 
states and the Congressional series include the Georgia application as 
it was rejected by the Senate. Also, all of the state legislatures and 
Congress took action on or considered the rejected resolution. Since the 


20 Ibid ,, p. 268. 21 ga, S.J . (1832 Sew.), pp. 235-36. 

22 Ga. g.y , (1832 Bov.), p. 390. 

23 See the letter of Governor Iumpkin of Georgia to the Governor 

©f SEassactausetts, dune 7, 2833 . Assachusetts. General Court. Committee 
on the library. State Ihpers on Bulltficatiott , . . (Boston* Dutton and 
Bentworth, Printers for the S late, 1834), p. 269. 



















variance between the language of the rejected end the adopted resolu- 
tioa was in the preamble and net in the enactosnt resolve Which con¬ 
tained the application proper, it would appear that there is no ques¬ 
tion of the validity of the Georgia application for this reason. Senator 
Forsythe presented the application to the Halted States Senate on Janu¬ 
ary 9, 1933* and it was ordered to lie on the table and be printed. 2 ** 
Wilde presented it to the Waited States House of Representatives on 
February 4th where it was ordered to lie on the table. 2 5 

It is interesting to note that the Georgia application did not re¬ 
sult from the initiative the South Carolina legislature as both resolu- 

> 

tions were considered and adopted by the two bodies at approximately the 
Sane tine. fb& Georgia application was definitely in pursuance of Arti¬ 
cle V since it mm directed to Congress for the call of a convention to 
propose amendments to the Constitution. 

$10 Alabama General Assembly convened in its fourteenth session on 
Hoveaber 19, 1632. Shis body adopted resolutions against the protective 
tariff and the South Carolina nullification doctrine* As a last resort, 
Alabama reecwaended to her co-states 

the calling of a federal Convention, to meet in the City of 
Washington on the first of March, 1834, or at such other tine and 
place as spy be agreed on, which shall be authorised to devise 
and recommend such plea, which will satisfy the discontents of the 
South, either by an explicit denial of the right of Congress to 

_ M ** M . . M 4k. _ ^ * ... .* M *k -ik * J» ...•* - - -■*- --- -M. * 




or by defining and restricting the power aforesaid, within certain 
prescribed limits, and making such other amendments and alterations 
in the Constitution as time and experience have discovered to be 
necessary. 2 ® 


24 U. 8 . 8 .C . (22nd Caug., 2nd sees.}, pp* 63 - 66 . 

23 P. 8 . H.d . (22nd Cong., 2nd sess,), pp. 270-71* 

26 State Facers on Nullification, p, 223l the resolution passed 
the Bouse Jan, 3, 1$33, by a vote of 48-19, Ala, g*J. (1932 Sow.), p. 171l 
it passed the donate dan. 10 , 1833, Ala* S,d . (1832 gov,), p. 168 . 



















fhe Alabama legislature also in its ISeeoiiajaenaiBtlosw to the Beast*. :. t t. 

dent of the Waited States, to tlx© State of South Carolina, and to the 

Different States” recommended to Congress that a contention he called* 

t' * * Shis Assembly . .• # recommends to the Congress of the 
United States, as she has already dene to her co-States, the 
cSll Of a federal Convention, to propose such amendments to our 
• federal Constitution, as may seem necessary and proper, to re¬ 
strain the Congress of the United States fro® exerting the taxing 
poser, for the substantive protection of domestic manufacturers. 

* * 

Do these resolutions technically constitute an application of a state 
legislature to the Congress for the call of a constitutional convention 
in conformity with the fifth article of the Constitution? Herman V. Ames, 
in hit great fork on proposed am e ndments, thought that they did conform 
with Article ?< 28 nevertheless, in language these resolutions tore only 
rectmendations to Congress haring the force of a memorial rather than 
that of a legal mandate. Sherefere, it is certainly subject to question 
that they constitute a definite action by the Alabama legislature formally 
ini tiatin g the application process, for this reason, the enter does not 
consider the Alabama resolutions as applications In conformity with Arti¬ 


cle ▼; 

fhe Couth Carolina resolution was transmitted to the Delaware legis¬ 
lature x the committee, to which the Communication was referred, made its 
report January 21, 1833 She cewalttee recommended resolutions which 


27 State Wmm m HulUflcatlcn , pi 225i the recommendations passed 
the Senate" Jan.' 11>TB33 and the House Jan. 12, 1833, Ala. S.J . (1832 Hew.}, 

pp. 182-83* 

28 Sermon V. Ames, “She Proposed Amendments to the Constitution of 
the Salted States During the first Century of its History,” Annual Be- 
•port of the American Historical Association , I 898 , II (Published as IE.. 

DocT |353, pt* 2, *&th Gong*, 2nd eess.), p. 282. 

2f Del. 8.J * (1833 Jan.), p. 80. 
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were adopted by the Senate on January 23rd^° and fey the Sense m .Janu¬ 
ary 25th. 3* 

She resolutions were as follows s 

Resolved . . ♦ Shat the Constitution Of the United States 
of -America, which is a fora at government established fey the 
people of the United States of America, has expressly provided 
a tribunal in the Supreme Court of the United States, for the 
settlement of all controversies between the United States and 
the respective States, and of all controversies arising under 
the instrument itself 4 

■Resolved , Shat the Constitution of the United States of 
America dees not recognise any such tribunal or political 
assemblage as a Convention of the States; tut has expressly pro* 
vtded for the modes of amendment, if amendment fee necessary, in 
the fifth article . . . Any other mode moat therefore fee repug* 
neat to its provisions. 

Resolved , fiat s$ch a Convention to propose amendments, when 
called fey Congress, must be, in the nature of things, a Convention 
of the people from whom the Constitution derived its authority, 
end by whoa alone it can be altered, and not a Convention of States, 

-Resolved . Shat no such political assemblage as a Convention of 
the States , could take place as a constitutional organ of govern¬ 
ment; and that, if assembled, it could have no such power as that 
set forth by the Resolution of South Carolina, "to consider and 
determine such questions of disputed poser as have arisen between 
the Static of this Confederacy and the General Government." 

Resolved , Shat it is not expedient for Congress to call "a 
Convention for. proposing amendments" at this time. But that if 
any amendments be necessary, it comports with the views of the 
General Assembly of this State, that they should fee proposed in 
the other snide provided by the Constitution—"fey two thirds of 
both Bouses of Congress." 

Resolved . Shat the Governor be requested to transmit espies 
of these resolutions to the Governors of the several States, with 
a request that they may fee laid before the legislatures of the 
respective States; end also to our Senators and Representatives 
in Congress, to be by them laid before Congress for consideration.32 

Senator BSudain presented the resolutions to the upper house of Congress 

on February 6, 1633.33 She next day Representative UiUigsa presented 


30 31M«> P- 7l« 31 Bel- B.d' , (1633 JSa.), p. 198. 

32 V. 8. 8.3 . (22nd Cong., 2nd sees.), pp. 157-58. Italics in original. 

33 Ibid . 
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the resolutions to the lower house.3 1 * to action was taken is. either 
house* 

She Massachusetts General Court took under consideration the South 
Carolina resolution* She big question before the special, joist ccn&itteo 
was whether Or sot it constituted an application for a constitutional 
convention to propose aanenoments iu pursuance or Article v* s$ con- 11 
oittee '-came to the coacltjnica that a "conventlono? states,” ! if called, 
WOuldaOi as an uapirei' this tnss unheard of la'the history of the United- • 
States. 1 " committee also vas or the opinion that tMSupreaa Court 
uas the proper and ■ competent' tribunal'' v • * *<"• invested with sufficient 
poser and authority" to consider and determine the questions of disputed 
poser* Consequently* the General Court adopted on March 18, 1831 a 
resolution of dissent from the South Carolina resolution*39 

A special joint committee in the Massachusetts General Court also 
considered the Georgia application* m its report, the conaittse stated 
that in its opinion 

the Constitution, as it stands, is a model of clear, exact, 
intelligible specification and limitation, admirable for the 
distinctness Of its language* remarkable as well for legs! pro* 
eisloa of expression, as for the profound political wisdom which 
characterises it j end they hare no hopes that in these respects 
it could be improved, as a Whole, by the labors of a new convention* 

She committee also made the point that Congress acted on the people 

througi the medium of legislation and that it could not so act without 

the concurrence of the executive; such laws passed were then subject to 

revision by the judiciary, %y whoa their constitutionality, and of course 

34 tl* 8. H,d . (22nd Cong., 2nd seas.), p. 284. 

35 for the report of the committee and the resolution see H. f * 

A. goes * (1833), 1?, no* 231 * 
























that v validity" was to be fudged* She cossaittee considered "this mode , 
of redress amply sufficient in the ordinary coarse of affairs, to pro¬ 
tect the people against the actual exercise of usurped powers," and was 
completely at a loss to perceive "how a convention could govern and con¬ 
trol the disposition of any future Congress. n As recommended in the re* 
port, the General Court adopted a resolution on March 23, 1833 in which 
it declined to concur with, and sharply dissented from, the proposition 
tit Georgia,36 

la the January, 1333 session of the Mississippi legislature, a 
louse touittee considered the Georgia application and made its report 
on February 25 ih ,37 She committee believed that Congress tad no right 
to exercise any powers other than those which were expressly delegated 
and those incidental powers which arose under that express grant, there¬ 
fore, It would be glad for those ambiguities contained in the Constitution 
to be So amended as to set at rest these disputed powers which had agi¬ 
tated the Union for a series of years. But, "the turbulent spirit of 
the times, and the mniberleas sectional influences, n which under almost 
every variety of form, shape, and intensity pervaded and agitated the 
great divisions off the country, would, in the opinion of the Committee, 
render it imprudent to concur in the application of Georgia at that 
critical period of rational affairs. The report went on to sap that while 
the Union was subject to those adverse Influences, it would seem "more 
then madness" to expect that calm deliberation, broad patriotism and 

36 For the report of the committee and the resolution see ibid . 

37 Miss. B.<T . (1833 JSn.), pp. 324-26. 
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mutual spirit of concession and caaolliatloa which should "inform, Street 
mud animate" a body sailed together to alter the Constitution. the oast* 
mtttee also thought that an unsuccessful attempt "to render the Consti¬ 
tution more congenial to the wishes of those States" which Were moot 
anxious for its amendaent si$K 6 lead to war* Shea too, the eoxmittee 
believed that a convention assembled at that time would affirm those 
very powers which were "so obnoxious to a majority of the oitleens of 
the southern sections of the tfoicn." therefore the committee recommended 
the following resolution which was adopted by both housesit 

Be J£ resolved * » . Shat this State does not conceive it 
expedient to concur in the resolution of the State of Georgia, 
"making application to the Congress of the United States for 
the can of a Convention of the people to tend the federal 
Constitution in the particulars therein enumerated, and in such 
others as the people of the other States may deem needful of amend¬ 
ment."^ 

She General Assembly of Ohio, having before it the Georgia appli¬ 
cation and the South Carolina resolution, adopted the following reso¬ 
lution on February 23, 1833 i39 

Besolved, • , , Shat in the opinion of thin General assembly# 
it is inexpedient, at the present time, to apply to the Congress 
of the United States, for a call of a Convention of the people to 
amend the Constitution of the Ctolted States, or to can a Conven¬ 
tion of the States to consider and define questions 0 f disputed 
powers, which may have arisen between any State of this Confederacy 
and the General Government *** 0 

By this, it might be inferred that the Ohio legislature did net consider 
"a Convention of the people to emend the Constitution" and "a Convention 


38 B*jr. A, Boos . (1833), If, no* 291} the legislature requested 
tbs Governor to transmit the resolution to the governors of the other 
Statesj the resolution passed the House fob. 27, 1835, WSSjl&M* (1833 
dan..}, p. 348; it passed the Senate March 2nd, Mies. S,d . (1833 dan.), 

p. 188 * 

39 Ohio a.d . <3832 SSo.}, p. 642 end Ohio H.d . <1832 Boo.), p. 526 . 

40 Kv. H.d . (1833 Boo.), app., pp. 54*55* 
















of the States to consider and define questions of disputed powers" as 
one ana the sameas the two phrases Sere hath mentioned la the resolution 


Governor Edwards transmitted the resolutions of South Carolina, 
Georgia and Alabama to the Connecticut General. Assembly when it convened 
in Hay, 1833 . la the massage accompanying the ccmaunicstieas, he had 
the following to say about a convention: 


* . * Particular amandoents ere not to be adopted without the 
utmost deliberation and examination, the resolutions of the 
States of Georgia and Alabama, propose no less than the call of 
a Convention with nearly unlimited powers, fhe necessity of 
such a Convention at the present time is not perceived* Chen 
vo recall the extreme difficulties the framers of the present 
Constitution had to contend with—the spirit of concession and 
compromise, they were compelled to carry with them in the whole 
of their course-*the length of time it required to accomplish 
their work—th© talents. Information, and dear bought experience 
they carried with them into the Convention—the many difficulties 
the present Constitution had to contend with before its final 
adoption by the people—and idle length of time It required to 
overcame those difficulties, the task of comenclng this work 
anew, would indeed be appalling. . . , She resolution of the legis¬ 
lature of South Carolina for calling a Convention of States pro¬ 
poses a measure unknown to the Constitution. • .*& 


the Connecticut legislature adopted resolutions dealing with the tariff 


and the controversy between South Carolina and the federal G o v er n men t. 

She fifth resolution was a reply to Georgia in the nature of a positive 

dissent from the application of that state* 

Beaolved. Shat much would be hazarded, and nothing valuable 
could be gained, by an attempt, at the present time, and in the 
present state of the Union, to amend the Constitution of the 
United States* and, therefore, this assembly da wet concur in 
the preposition of the State of Georgia, inviting a Convention of 
the people for that purpose .^2 

She Hew Hampshire legislature convened in Sme, 1833 ♦ the reso¬ 
lutions of South Carolina, Georgia, Delaware, Massachusetts and Mississippi 


kl Message fran Sis Excellency genzy S« Idg&rfla , tg the legislature 
«T Connecticut, May Igp lBSrtford: John Bussell, 18337, 12pp. 

fc 2 State Hauers on ffulllflcatlcn . p. 286. 
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dealing with the nail of a convention were tranteltted by tee j^eraor.^S 
On duly 5th the Senate concurred in a resolutien adopted by the^iouso re¬ 
lating to the tariff and nullification In Which It was resolved that it 
was "inexpedient for Congress to can a convention for proposing an 
amendment to the Constitution" at that tlse*^ 

the Illinois legislature net in December, 1832. She Governor trans¬ 
mitted on February 2, 1833 the South Carolina resolution white was re¬ 
ferred to a special eomnlttee in the Senate.^ f&© committee recommended 
the following resolution on February 27 th? 

Resolved . . , * that the proposition of both branches of 
the legislature of Sooth Carolina, hawing for ltd object the call 
of a. convention of states to consider and determine such questions 
of disputed power as lave arisen between the states of this con¬ 
federacy and the general government, which have been transmitted 
to this general assembly for an expression of its sentiments, 
having been considered by this body with the respect due to the 
distinguished member of the China from «hich it emanated, is 
deemed by pis general assembly to be inexpedient and inadmissible. 
Decause, 1st.? She constitution of the Baited States does not 
recognise any such tribunal as a convention of states, but has 
expressly provided another mode in Which amendments to teat in¬ 
strument, When deemed necessary, shall be trnde. 

Because, 2d? A convention te propose amendments Whan called by 
congress must be, in the nature of things, a cmveation of tee 
people, from white the constitution derives its authority, and 
not a convention of tee states* 

Because, 3d? that sate a political assemblage as a convention 
Of the states, , not being recognised by tee constitution, could 
have, if assembled, no legal or constitutional existence or 
power, and could not have authority to consider and determine 
questions of disputed power white have arisen between tee govern¬ 
ment and tee states of tee Union. 

Because, 4thi It is not expedient to call a conventite at this 
time; but teat if any amendments to the constitution be necessary, 
this general asseaibly believe they should be proposed in tee wanner 
pointed oat in the constitution by two-thirds of bote houses ®f 
congress* 

Because, 5th? fhls general assembly is not aware of any politi¬ 
cal exigency in the affairs of this nation, white may not be 


43 3S*Jk| > (1833 dune), p. 82. 44 

45 m. gag * (3832 tec.), p. 355. 


<1833 dune), p. 137* 
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settled bySm ordinary exertion of the wisdom of congress, the 
patriotism andleyal affections of the people to their country. 
Because, 6th: fhe constitution has expressly given to the 
supreme courtfuil power for the settlement of nil controversies 
between the government and the individual states, members Of the 

.. : ; *.. . 

It Is/interesting to note the similarity .of these "because" clauses sad 

tha Delaware resolutions j the latter had teen stbaitted by the governor 
to the Senate on February 20th and. had been referred t# the. Judiciary 
Ooamittee.^ fhe resolution was adopted by the upper house by, a vote 
of l<)-9 on Febroaiy 27 thShe House, on receiving the resolution, did 

( * * ’ 1 ,** 1 , 14 * f ' '* » , * , <- i •“ < * t ■ . «,, « 

not agree with the Senate and aamded it by striding out all after the 
word "inexpedient. S en ate concurred with, the , House amendment on 

JMhroh 2hd.50 

fhe Bentuc)sy legislature convened on December 3 , 1832 . . She House 

received the South Carolina resolution from the Governor and referred it 

to a select committee of five on January 25> 1833+51 On January 31 st 

Bepresentatite E. Smith made the report for the select committee, lb 

studying the proposition, the members, mot only considered the expediency 

of such a convention, but also inquired into the powers of such a body 

if assembled. She committee came to the conclusion that there 

is no authority in the Constitution of the Waited States, for a 
convention of States, for the purpose of settling questions of 
disputed power between the States and the General Government; 
but that such a convention can only be called "upon the appli¬ 
cation of the legislatures of two-thirds of tha several States)" 
and when called, would be confined in its deliberations to the 
act of proposing amendments to the Constitution, subject to be 
ratified by the legislatures of three-fourths of the several 
Stated) or by conventions in three-fourths there®?. . * ,. ,If, 

k6 Ibid ., p. 580. **7 Ibid ., p. 50 s *. W |bid.,p. 580. 

kf Ill. H.J . (1832 Dec.), p. 718. 50 Ill. S.J . fl&32 Bee.), p. 631 . 

51 gv. H.J . <1832 Boo.), p. bpo. 


























South Carolina is emmet In supposing that a convention of 
States, say not only consider , tut determine questions of 
disputed power between the States, but between the States end 
General Government, then my such a convention, by its decision, 
strip the General Government of may of the powers which are 
essential to its existence sad wholesome operation. Such a 
tribunal, We conceive, is entirely unknown to the constitution, 
as a court of the last resort for settling questions of political 
poser. . . . What tribunal is there to settle questions of dis¬ 
puted poser between the States and General Government? Share 
my arise questions so purely of a political character, as not to 
be brought within the fangs of judicial proceedings, in which 
cases an appeal my not only be mde to the people, but a con¬ 
vention of the States night be called for the purpose of propos¬ 
ing amendments to the constitution (subject to the ratification 
of the states) so as either to affirm or deny the poser attempted 
to be exercised, Xf these appeals fail, then there is ho ether 
remedy; and whilst we are reluctant to yield our assent to the 
proposition, that the General Government is the exclusive judge 
of the posers granted to it, yet we can see more safety in that 
concession, tea In yielding to each state the right to interpret 
the federal constitution, "to judge of infractions, and the mode 
and measure of redress. . .°5® 

In conclusion the committee recommended the following resolutionst 

' BesolWed , . Shat a convention of the States Of this 

Whion can only be called tor the purpose of proposing amendments 
to the Gonstltutipn of the Gnited States, wMch would be valid 
and binding when ratified by the Iiegislaturesof three-fourths 
of the several States, or by. conventions in three-fourths thereof, 
as the me or the other mode of ratification might be proposed 
by Congress. 

Eesolved , further . Shat the present crisis isinsuspiclous 
for the call of a conventicn of the States, even for proposing 
amendments to the Gcnstitution; and this legislature cannot 
therefore unite in a request to Congress to mil such a convent ion. 53 

She report, and resolutions were ordered to be printed.^ However, the 

legislature adjourned on February 2nd end no further action was taken 

on the report and resolutions. 

Governor Jhmklln transmitted the Georgia application to the Missouri 

, « i * * * • , 

Senate on February 2, 1833. Be suggested that "from the importance of 

52 Ibid .. PP. 457-59* Italics In the original, 

53 Ibid ., p, 459. Italics in the original. 



































the subject," it Was well worthy of their "serious and profound, consider- 
at ion." She ecaramieatim was referred to a select cfwaaittee of three. 55 
On February 5th the committee reported the following resolution: 

Resolved. . * Shat ire do most cordially concur in the reso¬ 
lutions passed by the Legislature of the State of Georgia, and 
approved on 22nd December, 1B|2, and do most earnestly recommend 
to the Congress of the United States, the calling of a Convention, 
for the purpose therein specified.56 

the resolution was laid on the table and no further action ess taken on 


She Pennsylvania legislature convened m December 4, 1832 , She 

Governor transmitted the Georgia application on January 17 , 18|3j in the 

louse it fas referred to the Committee on Judiciary. 57 On the nest dry 

the Governor transmitted the South Carolina resolution which fas laid on 

the table .56 qb April 8th Representative I'Gulloh made the report Of 

the Committee mi Judiciary on the Georgia application, the committee 

fas of the opinion that It was not the time for 

that calm and deliberate consideration of the important questions' 
proposed to be brought before the convention. With the feelings 
and prejudices which have recently been exhibited in various 
parts of the Union, it is very questionable whether aay of the 
disputed points could be settled or adjusted by a convention, 
which would necessarily be composed of men whose opinions have 
been avowed, and are probably unalterable# She consequence of a 
difference of opinion in the convention might be disastrous in 
the extreme, and perhaps fatal to our happy Union. 59 

She committee then recommended the following resolution! 

Resolved . . # Shat in the opinion of this Legislature, it 
is inexpedient at this time to recommend the call of a general 
convention to amend or alter the Constitution of the United 
States.60 

*2he resolution was adopted by the Souse. Since the legislature was to 


55 iSsJtal* (1832 Dec.), p. 218. 56 Ibid ., pp. 225-26. 

57 Ba. S.J . (1332 Dec.}, t, 214. 58 Ibid .. p. 230. 
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adjourn sine fit® the next day, it was necessary to dispense with the role 
which prohibited the transmission and reception of bills and resolutions 
during the last six days of the session* therefore, the louse resolved, 
if the Senate should concur, to dispense with the rule in the ease of 
this particular resolution.61 However, the Senate laid the dispensing 
resolution on the table and no further action Was taken. 

She Committee on the State of the Union of the Tennessee House of 
Representatives had the South Carolina resolution under consideration 
and on September 23, I 833 reported the following resolution! 

Resolved . ♦ . Shat it is inexpedient and dangerous at the 
present time to call a convention to alter or amend the Consti¬ 
tution of the Halted States.® 

&ha resolution was adopted by the House and was sent to the upper house 
for its concurrence. ^3 ah the Senate the resolution was referred to. the 
Committee on the State of the Union.^ 1, She committee never reported the 
resolution. 

Governor Samuel Southland transmitted the South Carolina resolution 
and the Georgia application to the Hew Jersey legislature on January 88, 

1833. He implied at this early date that the actions of a convention 
might be limited to proposing Just those amendments set forth in the appli¬ 
cation. his message he spake of the South Carolina proposal as follows* 

the questions of disputed power between the states and the 
general government, which are to be submitted to "a convention 
of the states” are not specified In the resolutions. ♦ . . It may 
well be doubted whether it can be wise, under the circumstances, 
to approve the call erf a convention upon terms so indefinite. 

It would throw open the door to almost every hind of amendment, 

82 genn. H.J . (1833 Sept.), p. h6. 
Qi gena. S.J . (1&33 Sept.), p. hi. 
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and to a change to the Constitution in many of the essentia* 
and most valuable features of the Union* for there are fair of 
the powers of the general government that have not, on sene 
occasion, been disputed by one or more of the states. So vague 
end unlimited a call could lead to no beneficial or satisfactory 
result. It is more prudent and Safe, first to be informed which 
of the powers ore questioned, in order that the necessity and 
expediency of such a convention may be understood* and those 
who send delegates to it nay know what are the interests which 
they confide to then* Particular and specified amendments say 
bo made in another mode in less inconvenience and danger—and 
a convention with unrestricted authority can be useful only' when 
many great and radical changes to the Constitution are desired. 

However, Governor Southland thought that the questions referred to by 

South Carolina were a part or the whole of those mentioned to the Georgia 

application, therefore, if this were so, a decision on one would enforace 

the other, le then went «n to say that the answer of Hew Jersey to these 

two states would depend cm two questions* 

1* Whether the people and legislature of this state are of the 
opinion that the Constitution requires amendment to the particu¬ 
lars which are mentioned, dad if not, then 
2, Whether it iM expedient, under existing circumstances, to 
become applicants to consider alterations to government to which 
they are opposed? 

She Governor then proceeded to examine each of the thirteen particulars 
enumerated to the Georgia application. On the subjects of the tariff, 
the bank, internal improvements and the jurisdiction of the Supreme Court, 
he believed that a "great coincidence of opinion" existed among the people 
of Hew Jersey and was not likely to change without adequate cause. He 
then added the following dealing with the jurisdiction of the Supreme 
Courtt 

... It is a vital principle to our system, and indispensable 
to its stability and salutary action ... Ho course will here 
... be cheerfully adopted, which shall hasard its continuance 
or authority. 

ds to a acre distinct definition of the powers delegated to the general 


government and the rights reserved to toe States or to the people, he 
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thought this would not he easily attained s 

« . » Although the language of me Constitution, like all human 
language, is subject to criticism and debate; yet it is remark- 
Able for its plainness and simplicity, and its express terns, as 
Sell as the principle universally applied to its construction, 
have no doubt, that whatever a power is not conferred by it, it 
is reserved to the States , or to the people , , , , Rut Where the 
meaning of any part Of the constitution has been settled by a 
long course of practice, and by authoritative judgements of 
those who have teas appointed to administer it, it is expedient 
to consider it as settled, and if the construction be not satis¬ 
factory to the majority, an alteration or amendment should be 
made in me mode pointed out in mat instrument; and this may be 
accomplished without a resort to conventions, Which Shall be 
authorised to mate now definitions of me relative powers of me 
two parts of the Government* 

the Governor concluded his message by advocating me proposal of any 

necessary amendments by two-thirds of both houses of Congress r 

• « « Indeed, strong doubt may be entertained whether such s 
convention can be expedient for any object, She mods of 
amending the constitution, which has heretofore been practiced, 
is Isas ex posed to danger a nd will be found more beneficial in 
its results.3? ... ., 

She message and accompanying documents were ordered, to be printed and 

to lie ah the table,, She Pew Jersey legislature on February 18m adopted 

"Joint Resolutions Relating to the late Proceeding© of South Carolina. "66 

She fifth resolution, dealt, with the Constitution: . , ■ ... 

, . Resolved , $jbSt the. Constitution Of the Catted States, now 
contains within itself, an ample provision for its amendment, 
and for the remedy of every evil which,say .arise from the unfore¬ 
seen events, or ambiguous construction, '.When this,Revision shall 
. ftjegslly be called into operation# we! shall be prompt to concede 
all to justice, much to fraternal' feeling, and somewhat even to 
, local. excitement and mistaken. enthusiasm,. But, it casnOt;. comport 
either with dignity op sound policy to yield aught in the face of 
threatened disunion end an armed .resistance to 'the 1 laws .©7 

l \ \ , > * t t .i-" 1 t * j, 4 

, 65 . for the @ovea»r ,, s ®®ssago see B, J. C.J , $I 8 $S. Jan.), pp. l<&- 
109* Italics in-the .original, ‘ ' , 

66 Ibid ,, p, 173* 

6? la Mx &1 Poe 8 * 11833), HI, a®, 211, 

















Gowrnor ¥*■ £« Harey braasmltteG the South Carolina resolution and 

the Georgia application to the Sew fork legislature oft #«wsiry 2k,. 1833* 

* > 

She tiro e«tml<ntle^ were referred to the joint committee which was 
considering in earlier message of the Governor transmitting the proceed¬ 
ings Of the nullification eeawentica.6 9 She committee reported resolu¬ 
tions adrexoa to the nullification doctrine, trot there wad no mention of 
0 ccnetitutionol coaveutlos.^ lowever, the Assembly adopted the follow¬ 
ing resolution on 3febrcftry 9th which had teen introduced by Stilwells 

Bhoreas, great diversity of ©pialm exists relative to the 
pcweri Of idle General Ctorernment: 

dud Pereas serious add important objections are' urged 
against submitting questions involving the right* Of the States, 
to any tribunal Khotm to the lows and Goastltutlon of the Salted 
State* * 

' And whereas It IS » matter of. vital tnaortoace to taw welfare 
©f. the Union, that all questions which involve Important consti¬ 
tutional principles, add are liable to be made ft source., «f* com- 

ini QtiMtMtkm Ik# jwfc IfttttaVt ^9M|si3Ul w# #wjt*sfc 

to the cognisance and final decision of some competent Sad consti¬ 
tutional tribunal* therefore 

Bsaolvad, that ft select committee be appointed, whose 'duty 
it shftll fe to enquire Into the expediency of proposing Such an 
amendment to the Constitution of the Gutted States as toll as 
authorise the establishment of a tribunal, to be styled the 
Supreme Geurt Of Appeal* 'Of the baited States of America, to be 
composed Of tweaty-five judges, twenty-fear Of ^boaa ehnll bQ the 
ghief justices of the several fitstes, and the last the thief Justice 
of the baited States, whose duty it 'Sha.il be to meet one* in each 
year to hear and adjudicate upon constitutional quastioaa,and 
Who Shall have ultimate jurisdiction la all controversies between 
the General and State governments J Q 

Acc ordingly, Stilwell, parriagtea end Baker were appointed to the com¬ 
mittee.^ Sowewer, a careful search through the Assembly ffea^l has 
mot shewn that this committee ever sad® ft report. 

line speaker of the Jeuielaaa louse of Bepresentatiwes laid before 
that body the South Carolina resolution and the Georgia application on 


a I. MsJmj * <1833 dto.), p. 183 * 6 p fbg§., p» 318 . 
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February 5> 1333* these two ccmamicatians were ordered to lie On the 
table to the call of the House.? 2 the resolutione Of the states of fee 
Cersey, Ohio ead Alabama were referred to 0 cosssittee. the committee 
taade its report on ilareh 22nd had tod the following comment to ash© on 

■AJr- — r 



advantages which they hear possess. Hnaecesaary, beoause there is 
a mode pointed art in the constitatlon Itself, % which say ©wile 
that really exist, any be remedied. •' If it be objected that ms 
• mode id tedious, the reply Id apparent* it till give store time 
for reflection and cool and dispassionate investigation, and that 
all sudden c to u gaa in the fundamental lass of ear country, should 
be Sedulously avoided. Again, shat good result would be lively 
' to flow from a convention, that cannot be broughtt about by' the 
mode prescribed in the constitution, or ter the action of Congress * 
fhat rule would be adopted to apportion the representation? If • 
the several states would be entitled to a number of members equal 
to their whole representation in Congress, is it not apparent 
that the southern states would be in the seme minority that they 
mow In Congress? ’dad if each state would be entitled to but 
one vote should we not be in the same predicament? She answer 
must be in the affirmative. fto result then would be, that (if 
a constitution was adopted at.all) the evils of which those states 
now complain would be more firmly, riveted upon them, and it may 
in addit ion to this be assured as incontrovertible, ttot the rati© 
of representation' in Congress from the'slave holding states would 
be reduced—for when the 'contest, as would necessarily to a greater 
or less extent to the ease, $s 'for power, the majority Will strengthen 
itself, end weaken its adversaries as much as poasible.73 

therefore, the committee recommended* TBeSelved, ftot it is inexpedient 
esd unnecessary at the present to call s federal convention.”'^ fh® re¬ 
port and rasolutiou were laid on the table sad printed.^ SShe House 
adjourned site die on April 1st with no further action on the resolution. 

78 U. M.& (1»33 dteu), P* ^7* 7$ m$** w* 

?t ibid.. »* 105. ’B |Wd* 
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fhe Governor of Maine la Ms opening address to the legishature cm 
danuaty 4 , 1833 made following cmaant cm the'South Carolina nulll- 
oosKxworwyi 

. * , Should CititenS of South Carolina feel aggrieved V tits 
operation Of lass, which they believe to he uaconstlteMcnai 
and oppressive, those are many modes of redress to which legally 
and without a violation of the Constitution, they say hate re¬ 
course. fhoy can appeal to the Supreme Judiciary of the Salted 
States, which by the express consent of Sooth Carolina as Wellas 
of the otter .States, is constituted a tribunal for the discussion 
of questions arising under the Constitutienj or If the consti¬ 
tution is-found to be imperfect and not to promote the Objects 
intended by Its adoption. It contains within Itself .provisions 
of amendment, which by means of a Convention of States, my 
peaceably remedy the evils complained off or If neither of these 
means .of redress should afford relief# they might with confidence 
have relied open the pieties of their country, end the progress 
of enlightened public sentiment. . . .*« 

.$te Governor transmitted to the tegislsture the Georgia application on 
January l^thT? and the South Carolina resolution on January Slot.? 8 
Both of tease communications Were referred ter a select joint ccmaittee 
Which ted under consideration the documents of tee Scute Carolina nullifi¬ 
cation contention. She committee reported resolutions dealing With the 
nullification doctrine, but there ms no mention of a constitutional con¬ 
vention.^ 

m Soteteer IS# 183a, when the South Carolina nullification con- 
ventios met In Columbia, the Worth Carolina legislature convened in 
Ealeigb* fte xesolution& and documents of the nullification convention 
were not received by the Worth Carolina General teseately until fecesiter 10. 

Td Maine g.«r . (18|I fan.), app., pp. P*4* I®. 

T? Maine S.d . (1833 itau)# W* ?5* .**« 7 8 Ifegfe* *• 10B * 

T9 State Banera on Kulllficatlm , pp. 1^-lOS. 

80 S. C. 3»J. {1832 Jtev*)* p* 174# 














M&sfomv, to Recesber 3rd Representative Monk introduced the following 
resolution in the l&rase* 

Resolved , ,. ♦ . tot tour senators la Congress he instructed 
end oar representatives requested to use their host endeavors to 
call a general convention of the states of this confederacy to 
take into consideration all articles Sa the present constitution 
of the united States susceptible of sdsctaurtraction, and give 
such aa interpretation to to sane tot till toe to salsa Iron 
anarchy* 

ft would .'appear fra g s this resolution tbit Monk was of the opinion that 
Congress had to poser to call a convention without to application of 
two-thirds of to states as tore is ao mention of aa application by 
to legislature. |t is also interesting to note tot he seemed to think 
tot a ccmventiaa would have judicial poser as he spoke of its f, tater- 
pretatiea" of to Constitution. She resolution was referred to a select 
committee and was never reported* to nullification documents had been 
referred to a select committee which node its report in the Senate on 
fleceaher 24th. to committee proposed si* resolutions deprecating the 
tariff 9Xt & the nullification doctrine On the third reading of the 
resolutions ea Secember 29th, Senator Wilson toed to em e n d by insert¬ 
ing to following preamble sad resolutions between to fifth sad sixth 
resolutions 

* » • and whereas, it is to opinion of this General Assembly, 
tot to said Constitution needs several amendments, restraining 
and restricting to poser of Congress, and prescribing seas tri¬ 
bunal to decide upon matters, Wherein to said Constitution sad 
to Constitutions and rights of the States may be brought into 
question. 

torefore . Resolved, tot this General Assembly does hereby 
make application to to Congress of to baited States, to call a 
convention of to several States, to propose amendments to to 
Constitution of to suited States * 

Resolved further , tot this General Asaeotbly requests, tot 
to legislatures, of to. several States wiU make to to Congress 


8l Ibid ., p* 164. 82, S« C» S,«T , (1832 Gov*), p* 84. 
























of the United States, similar application, that the Constitution 
of the Betted States say he so amended as to restore pease and 
I ifmmxy to the Confederacy, prevent dissolution Of the Baton* 
and perpetrate the blessings of liberty to ns and posterity.81 

Aside from the Georgia applicati on this is the sole eaaua ple in 
ail of t he state legislatures# that c onside red tbs question of a con¬ 
vention * in which a resolution was 'introduced in the strict term of 
Article V to set the application process in motion* It is significant 
that this resolution ms introduced before the Georgia application had 
been transmitted to the Berth Carolina legislator® and therefore should 
be taken as an effort at independent action by a sitter state. 

She rote on the Wilson amendment ms 28-28; booster, the speaker 
voted In the affirmative and the amendment carried.^ She resolutions 
of the committee tore voted on one at a time, however, and the amendment 
ms loot by a vote of 27-30.85 

Governor Swain transmitted the Georgia application to the Berth 

Carolina Sense on January 7# 1831 With the following comments 

« . * it it to be regretted that these ec&smmicatlons have 
arrived at so Idte a period' of your session* She proposition 
they involve are of vital importance to the interest Of the & 
Southern'States, and call for early and deliberate consideration, 

She Souse sent the application on to the Senate where it ms tabled.87 
Who legislature adjourned on danuary lith without taking amy action on 
ctepunication. the South Carolina resolution and the dissenting reso¬ 
lutions of the other states of Massachusetts, Delaware, Ohio and Mississippi 

i ' . ■ 

1 IT- 

’ 83 Ibid . f ' p* p 8 * ^ 

1 8 p Ibid .> p. ISO. 88 (1832 Bov*), p* 237* 

Is C, jyt » (1832 Hov.), p. 126 . 
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house took any action da either of 


«re*e received toe late by the Governor ie he transmitted to that session. 
So, when the next legislature convened, he transmitted all of these coa- 
tmmications on Eovembsr 19, 1833,88 ^ apparently no action was taken 

tyft ' s 1 ‘ * Jr ‘ ’* A , l ' ’ '■ * 

•/•'•’’’ Governor fable transmitted the Georgia ajftlichtiOn to the Indiana 
legislature on dentaaty SI, 1833®^ end the South Sardine resolution 
jfollcnmd.tm February 

<feh0 

CM R ,‘ 1 " M M f • i.-;, ' * 

Also, the Governor of Haryland transmitted the two ccasaanlwatlocui 

« *xi;pr; : •j; ,, ;* ( 1 "; ^UtiW',.; r. f:, m m / ■’ M” i, m, 

to the legislature of that state on February 15th J** Here again no notion 

’» 'in*;., V *' 4 ‘ t :>*' »\ M , #**, J \V' r \\ > ►>', »/ () i * ■; ’; ’ ’! ’ 15 \ 

efcs taken V either house. 

■.i."-; ,) r fM;T ,\u . t '•’> , ,\ k ”, 'm.* ,m : " ;■ Vm ; ■* ; /1 

Governor jOba Iloyd transmitted the nullifieatieh convention pro¬ 
ceedings ; to ihO ’ Virginia 'legislature' m Beoenher 13, 1832On the sane 
day a resolution was' adopted by the House appointing' a' caaaihtee to con¬ 
sider the nullification controversy and to report 


* ’■ K i 


such measures as in their opinion It any he expedient for Virginia 
to adept; the propriety of recommding a general convention of 
'' the states) and Such a declaration of 'Oar views and opinion as it 
my he proper for her to cypress, in the preseat fearful impending 
‘ ■ crisis, 1 for the protection of the rights' of the states, the raStor- 
ation of hamary, and the preservation of the Union.93 

On January it, 183|, the committee made its report in Which a preamble 

and resolutions were recommended*^ Shese, however, did net mention a 

convention of the. states. . On GSntary 25th Governor Ployd submitted to 

the legislature the. South Carolina resolution. In his message Ocoawai- 

cating the resolution he cane out Very, strongly, for the. call of a national 

' 88 ' ixjizjid * <i8|3 HoV,), p;''I 38 *' ’^i' jafejUl * i®® 8 Sec.); p. 327 
• $G ' ‘ (2832 flSo.), p, Oil. '91' (1832 Bee.), p. 111. 

.92 fa* ,H.& (1833 Pec.), pi 30« 93 Ihid ., g*3l» 9h jfclft ., PP» 79 






























convention* 


$hs lowertng aspect of ear pdblic affairs at this moment, 
caused by the usurpations of tit© federal go^raaCat, which new 
exerci&espesera newer intended to be grouted to it, and by 
arbitrary scans attempts to deprive sovereign states of any remedy 
for wrongs, injuries sad oppressions, induces a conviction that 


no means coaid tetter be devised for allaying the general discon¬ 
tents of the people) mid of calming the rising indignation of 
a brave and generous public, which has ever been watchful Sad 
lesions of its liberty, than by agsin bringing together. In 
general convention, the original parties to the compact or const!- 
tation, thorohy affording a fit and proper opportunity for the 
co-states to determine what poser it is tfieir sovereign will to 
permit their agents to exercise, and of marling oat so distinctly, 
the limits of the federal government that none hereafter may have 
the temerity to pass the boundary prescribed* 

tie are called upon by oar sister state, who has suffered 
much from the exercise of unconstitutional power by that govern¬ 
ment, to unite in accomplishing this great object* 

d genera! convention would be sb fully able, and sc wen 
calculated to restore harmony to cur confederacy, by adjusting 
and fiaally all th& doubtful or disputed that 

no effort should be left untried to advance so desirable a result, 
and thus to regain the happy confidence which all heretofore re¬ 
posed in the permanency of our institutions. 




Governor Floyd thought that the states in a convention could "place such 


guards upon their liberty and such barriers to the encroachments of the 


federal government" that they could settle for all times the question of 
disputed powers, toward the end of his message appeared the part which 
was later to be quoted by Governor Hatcher in 1861 on the eve of Virginia’s 
secession* 


But the call of a general convention of the states brings 
at once, full before all the parties to the compact, every doubt¬ 
ful m disputed power of the federal government, in the made 
pointed out by the instrument itself, where all a me n d m e nts could 
be made and disputed posers settled) in a spirit of kindness, much 
more congenial to the harmony of our institutions, then that which 
now seems in contemplation. Shis course ought to be acceptable to 
all, as It gives full assurance of peaceful days hereafter, and will 
restore confidence to the mind of the patriot, already too long 
agitated With the foreseen disasters of the coming conflict, 

She Governor than concluded his message with the followings 
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In conclusion, a# a convention of the states seems to have 
"been intended by the framers of the constitution, Os the moat 
eligible* means of accomodating disputes between the parties, 
and of bottling doubtful and disputed posers, 1 leave it to your 
wisdom to determine, whether the present condition of the country 
dees not imperatively call for this measure*?? 

However, the Virginia Sense voted to table the ccmmiml cation by • rote 

Of 66-53.?** Gver in < @» Senate it was also tabled.?? 

dll of the resolutions tvm the different states dealing with 

nullific ation a nd the c a llin g of a nat io n a l convention cere transmitted 

to the Vermont legislature on October 17, IB 33 , by the Governor.?® She 

nest day the oanmtunieatioziB were referred to a special committee of five*?? 

r £ t **' * 4 * ' 

She committee reported an Hovember 7 th that the "same cu^xt to be re¬ 
ferred to the nest session*! the report was adopted .* 00 She next session 
the communications were again referred to a special comaittee on October 
13, She committee, however, apparently never mad* a report. 

from this It my be seen that during the nullification period, the 
legislatures of South Carolina, Georgia and Alabama adopted resolutions 
dealing in a positive manner with a national convention. However, only 
the Georgia resolution was in technical conformity with Article V, and 
it ess not communicated to Congress in the enact form in which it passed 
the legislature* Set one of the other states Joined in the applications. 

Some Significance, from the standpoint of historical precedent, may 
be attached to this early abortive effort at carrying through the appli¬ 
cation process. Prom it may be drown something la the nature of conclusions 

95 for the Governor’s transmittal message see ibid ** pp. X 2 £-£b. 

*6 Ibid .. P. m* 97 Vjl sJUfr (1832 B0C.), p. 79* 

93 ft. A.J . |10|3 Get.), p. 45. 99 lbid .. P. ?8. 

100 ibid ., p. 182. 101 yt,*.„44» &S 34 ect*), p. 37 . 
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tbatveuld be oar value in determining the rales governing thelarger ques¬ 
tion of the pending force of the application in ascertaining the oeneaerenee 
of two-thirds of the states that invokes on Congress the mandatory call of 
a convention. At the tints there were twenty-four states in the Union and 
eight took adverse action in the nature of positive rejection of applica¬ 
tion. One view which night he Implied from the analogy of the pendency 
of an amendment for ratification would hold that this was one less than 
the nnatbe? necessary for ccncurreace in the final rejection by the amber 
states of this particular proposition of application**® 2 It should he 
noted, however, that the thole question of nullification and South Carolina *a 
suggestion for an extra-constitutional convention of co-states was so eon- 
fused in the deliberations of the legislatures considering them with that 
of the question of a formal application tinder Article V that it is difficult 
to determine ‘Whether or not the resolutions of these eight states repre¬ 
sented the full force of the antagonism in the other states to the latter. 

throughout the consideration of the convention proposition by the 
legislatures of the states there was a general confusion among them as to 
the legal force and purpose of the South Carolina resolution, there was a 
feeling that a body assembled for the purpose of considering and determining 
questions of disputed power would have been extra-constitutional and that 
the Supreme Court was the correct tribunal to settle such questions of dis¬ 
puted power. Shea too, since South Carolina advocated a convention of 

102 fhle question arose concerning the ratification of the Child 
labor Amendment, As nineteen states had affirmatively rejected that amend¬ 
ment within a short period following its proposal, it was argued before 
the Supreme Court in Coleaanv. Hiller , 307 G.0. 433* that the amendment 
had finally been rejected, She Solicitor General in his brief fOr the 
flhited States as amicus curiae (October term, 1938, no, 7, lb, p. 11) 
reasoned that a rejection was *an emtra-eanstltutional concept” and that 
*a vote Of rejection of a proposed amendment, or an adverse vote* or a . 
failure to pass a resolution of ratification, must ail stand on the same 
footing and are ail eonstltutlonaliy neutral events.” She Court accepted 
the view of the Government and held that the proposal continued in force. 


























co-states as a reaa^r in ease of the interposition of a state against 
an tmconstltuticnal net of Congress, concurrence in the call would bare 
implied an acceptance of the nullification doctrine* 

fhere was also a feeling in cany of the northern states that the 
Constitution did mot need amending in the particulars pointed out hy 
Georgia. In Soto Of the southern states# moreover, there was the feel¬ 
ing that a convention, under the emitting circumstances, night haefcfire 
against the Couth and in 'fact grant the disputed powers, rather than 
restrict them, to the general government. Shere was the general feeling 
throughout the Onion that If amendments to the Constitution should he 
necessary that the ready and easy method of proposal hy two-thirds of 
both houses of Congress was adequate to meet the situation. Finally, it 
should he pointed out that in the deliberations in the states generally# 
there Was a recurrence of the fear expressed during the application move¬ 
ment of l?8p that the convention cnee assembled would not he subject to 
control ind consequently might upset the entire existing constitutional 
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With fee election of Abraham Lincoln on Hovember 6, i 860 the secession 
of the lower. Sooth ©as assured.* president Buchanan's first hope for avoid¬ 
ing conflict and for restoring harmony within the Onion ms through the can 
of a national convention. dhhn B. Floyd, Secretary of War, mad© the follow¬ 
ing note in his diary, under the fete of Hovemiber 0th, concerning a cabinet 
meeting at which the subject ©as proposed and the opinions of the cabinet 
members stated! 

. . . Sis ^uefaanan'g/ suggestion was that a preposition should be 
made tor a general convention of the States as provided for under 
the constitution, and to propose some plan of compromising 'fee 
angry dispute between the Worth and South. He said if this were 
done, and the Worth or non-slsvehol&iag States should refuse it, 
the South would be justified before the world for refusing longer 
to remain in a Confederacy where her rights were So shamefully 
violated. He said feat he was compelled to notice at length the 
alarming condition of the country, and feat be would not shrink 
frcp his duty. a 

Floyd then noted the opinions of fee cabinet members on the- President's 
proposal, (general Cass "dofeted fee efficacy" of fee Convention, but 
thought it might do well to try it. Howell Cobb gave Ms approval of fee 
proposal for two reasons* 

First, feat it afforded the President a great opportunity 
for a high and statafe&nlike treatment of fee Whole subject of 


1 Bright Lowell Jhrnond, the Seceaslon Movement , 1860-61 {Hew fork* ^ 
tjhe Macmillan Company, 1911), P* 132. 

S Quoted from fee "Primate Biary of (Secretary Floyd’* in Bdward A. 
Pollard*s lee Sad His lieutenants .. . . (HOW fork* S. B. great & Co.* 
Baltimore r Morrow; ^etoT, etc^J 186?), pp. 791-93. 
























agitation, and the proper remedies to prevent it; secondly, 
because, in tie Judgement the tenure to procure that redress 
which the South would he entitled to end would demand <and that 
failure he thought certain) would tend to unite the: entire South 
in a decided disunion movement. Ms thought disunion inevituhle, 
and under present circumstances, most desirable. 

Blech, fhompSon, foueey and Floyd also favored the proposition. Bolt, 
however, thought the can of a convention mlgtrt prove dangerous, as the 
South might fail to procure redress and therefore those States, which 
Wore then opposed to secession, might he inclined firm a feeling of honor 
to Bach the states resolving on dis union . Be thought that without t hat 
common demand and common failure, there would he no danger of a united 
action and therefore more chance of a future plan of reconciliation. 

this proposition for a convention was not new; many of the conserva¬ 
tive Bemoorats and horder-states men gave it their approval as a means 


B uch a nan in M a annual message to Congress on December 3rd advocated 
the proposal of "explanatory amendments” to the Constitution either by 
Congress or by a convention: 

•t . . Congress can contribute much to avert it dissolution of the 
Bolen/ proposing mud racomaendlng to the legislatures of the 
several states the remedy for existing evils, which the Consti¬ 
tution has itself provided for its own preservation, this has 
been tried at different critical periods of our history, and always 
with eminent success. It is to be found in the fifth article pro¬ 
viding for its own amendment. . . . She article for its own amend¬ 
ment was intended to secure the amicable adjustment of conflicting 
constitutional questions like the present, which might arise between 
the governments of the states and that Of the Baited States. . , . 
this is the very course which t earnestly recommend in order to 
Obtain an "explanatory amendment" of the Constitution on the subject 
of slavery, this might originate with Congress or the jBtate legis¬ 
latures. as may he deemed mast advisable to attain the object. . * # 























Buck m explanatory amendment vould, it is believed, fcrever 
terminate the existing dissensions and restore peace and harmony 
among the Staten* It ought not to he don WM that such an appeal 
to the arbitrament established hy the Constitution itself weald 
he received with favor by all the States of the Confederacy. In 
hoy event it ought to he tried in a spirit of conciliation before 
any of these States shell separata themselves frees the Baton*** 

In this speech* however, the President did not stress e national conven¬ 
tion as strongly as would have teen expected from his earlier cabinet 
meeting. 

* ■> t 

On the action of Representative totals*, the souse of Bepresentatives 
passed a resolution on Becesber fcth referring so each of the President's 
sassage that related to the perilous condition of the country to a special 
©dacittae of one front each state. Shis committee, imam as the Committee 
of fhlrtgHBhzvW; ast from December il, i860—January Ik, I66I1 Shoasas 
Corwin of ft hjo mas the chairman. 

Representative larrahee of Wisconsin Introduced In the Bouse a preamble 
and resolution on December lath, Which were referred to the Cemmlttee of 
ShirtyHBhree. fhe resolution was as followss 

Resolved. » * . that in pursuance of article five of the 
Constitution, it is recommended to the several States that they 
shall, through their respective legislatures, request Congress 
to call a convention Of the States for proposing amendments to 
the goastituticn, to the end that the people of the several states 
sny thus to enabled to confer together in the wanner provided in 
the ©stahlishswhfe of the Ctov e rna wn t and adopt such measures as, 
in their wisdom, way to proper to promote the cession welfare of 
the Statto»5 

3&e committee took no action on the resolution. Shis appears as the first 
example of an attempt by Congress to stimulate the initiation of the 


h Com . Globe , (36th Cong*, 2nd seas.), pt. 2, app. pp. 2-?, 






















application process by the states* Additional attempts of the game 
character W*e to feUcst in both houses during the period# 

Msit Burch of California presented a similar resolution to the 
Committee of Ehirty-Shree for its consideration m January Ifcthi 

Besolved, * « « Wat it he, and in hereby reecmBisadea to 
the BevexSTstatss of .the Union that they, through their respective 
legislatures, request the Congress of the United States to call a 
convention of &U the States, in accordance with article fifth of 
the constitution, for the purpose of amending said Constitution in 
such manner and with regard to such subjects as win more adequately 
respond to the wants, end afford more sufficient guarantees to the 
diversified and graving interest of the government and of the 
people composing the same.® ■ 

the resolution whs rejected in the committee hr* wte of 13-16J Can* 

seqaently, the majority report of the Committee Of Wirty-Wree did not 

include a recommendation for the call of a national convention* 

However, Were were seven minority reports, too of which did touch 

upon the subject. UmSm Stout Of Oregon and John C. BurCh recommended 

the Burch resolution* in a minority report they stated their reasons! 

* • * Unless w» are greatly mist&ieen, much of the in feeling 
nos misting between the north and the south has either directly 
or indirectly originated in congress, and that among the people 
Were is misunderstanding in relation to We views and feelings 
Of we section tosards We other, ■ 

It is manifest Wat on account off We great differences 
off opinion existing among members of We seme party, no propo¬ 
sition for amendment to We Constitution would receive We sanc¬ 
tion of the requisite number of We present Congress, and conse¬ 
quently m other mode in now practicable to accomplish We Object 
sought fqr» 

Xn arriving at ear conclusion * . , we have had in view We 
fact Wat a convention of delegates fresh from We people, brought 


6 Journal ctf Wg §&$$&$> 2l Wlrty-Wree (2* Kept, #&, |6W 

Cong., 2nd sess.JT p. Sf* '• 

7 ibid * | Bepreseatatives from We following states voted for We 

resolution* ©hio, Virginia, HorW Carolina, Georgia, Connecticut, 
Delaware, EeaWcly, Bouisiaaa, Missouri, Arkansas, iteraf, California and 
Oregon. " ' , 



















together for the especial purpose of settling the pending 
difficulties, would he much more likely to accomplish test object 
than the preset Congress, composed as It is, of members elected 
without a ties to the preseat state of affairs, and upon party 
issues, which should of course he held subordinate, at least, to 
the proper adjustaent of difficulties, it not entirety ignored* 

It is, in our opinion, hut just that questions of the gravity and 
importance of these which hare given rise to the present perilous 
condition® of cur country should he referred to the source of 
federal power, and can he alone settled; in this manner. Several 
States have already claimed to have withdrawn from the I Mm$ and 
the undersigned can see no other way to settle our differences 
peaceably than hy referring them to the consideration at a national 

Should our plan he adopted* it would not he inconsistent with 
tbs present to future position of those States to par ti cipate in 
such a convention. * . * Already have the exeontive® Of New fork, 

$m Jersey and several other States urged this course upon their 
legislatures, and the citizens of the several States have. In 
exercise of their, sacred right Of petition . called upon Congress, 
through their representatives, to adopt this as the only available 
plan of Settlement. . ■ 

One half of the State legislatures are now in session and 
would doubtless act promptly upon this suggestion of Congress. 

And the other State legislatures, in view of the momentous importance 
of speedy action, would we believe, he convened at an early day; aid 
We confidently hope that within forty days after the passage Of the 
resolution presented, will have made a full compliance with article 
5th of the Constitution, authorising the proper steps by Congress. 
But if it should require months or even a year to carry cut this 
plan of adjustment, it being the only constitutional method by 
Which the people may take into their men hands tee remedy, it is 
far better than any other, because an attempt on the part of the 
people to reconstruct a republican government in say other mods than 
that provided by the Constitution itself would he revolutionary and 
might lead to a state of general anarchy, ° 

Another minority report signed hy the fiepresentativea from Louisiana, 
SiBBOuri, Arkansas, ©eiaware and SOrth Carolina recommended resolutions 
proposing amendments to the Constitution, pa the lost paragraph of the 
report, the group stated) 

If, however, these resolutions do not receive the assent 
of the constitutional majority of the ©rase required to git© 
them effect, then the undersigned would respectively recommend 

8 A Minority Senort of the Committee of ^hirty-ghree presented hy 
dr. Burets/ (H. Kept. ^31 > 3^tb Ceng., Bud Bess *), pp # A-3 * Italics® in 
the original* 

























the adoption of the resolution proposed by Mr* Burch of 
California# , *9 

Bopresentatlve Fenton of Bew lorfc presented on 19)0 floor of the House 

a preamble lot resolution on February 19tfc as a substitute far the majority 

report of the fittmiittee of Siin^-SBareej 

. , . Pereas- varied and conflicting opinions prevail among the 
makers of this Sense in regard to the causes which Save pro* 
duced the unhappy disturbances near afflicting our country, and 
in regard to the proper mode of quieting and adjusting these 
disturbances, and guarding agpinst their future eeeureneet ©tore* 
fore 

* Hesolved,. that, id the ft&gmmt of this lease, the proper 
tribunal to thigh all existing disturbing questions, should be 
referred# for deliberate consideration and final settlement# is 
a convention of delegates frent the several States of the Intern# 
to be called in the mode prescribed in the Constitution, 3 * 0 

It is interesting to note that Fenton spChe of a convention as "the proper 

tribunal" from vbich we might gather that it was his belief that the eon* 

vention might sit as a high court Of appeals# ffce resolution was ordered 

to lie on the table and be printe&.ll 

The very persistent Cohn 0. Burch on February dfth again offered his 

resolution as an amendment to the "Cortrin Amendment#" which prohibited 

the abolition of slavery by an amendment to the Constitution* the Souse 

rejected the resolution by a vote of iVlOp. 12 

She Senate was also trying to reach some solution to the controversy* 

Senator Pugh of Ohio thought that no remedy was to be found in 1dm halls 

of Congress# Xh a speech on December 10# 1660 he expressed this beliefs 
































« . . Wts difficulty iet'j- that we of toe Jforbh do not understand 
the southern people, tod they da not rightly uatoratand us* X 
fear that no remedy to within the reach of Congress, tod there¬ 
fore | deprecate apy diacusBicn of particular questions. 1 hope 
toe committee a m to be appointed /Cesmittee of Shirteea/, * * , 
will loch beyond tod above all present controversies; tod if it 
cto do nothing else# to % think it cannot, will advise us to 
declare to our constituents, to scats solemn ism* tost no methods 
of Is gtolet Io n --< ao method of c oustitutiosal amendment to be to* 
augurated here—can be of the slightest efficacy or use.*, We mast 
tell tiw people, to every. State, to follow the example of their 
fathers—to choose delegates for conventions of all the States 
separately, and afterwards for a convention of the States together* 
$he entire field of controvert should be reviewed and patiently 
considered, to order, if possible, to lay more deeply, store broadly, 
tod % trust, stare wisely toe foundations of our coasam liberty and 
Security and happiness .*3 

to tocesber iBto toe Senate adopted a resolution ref erring so ouch 
of toe President's message as related to the then "agitated.and distracted 
condition of toe country, and the grievances between toe siaveholdtog and 
toe non-alaveholding States" to a select ccoaittee which was known as toe 
Committee of Thirteen. 1 ** 

On tto same day Senator lane of Ohio presented a long preamble and 
resolution requesting toe southern states to send delegates to a conven¬ 
tion "to confer on Conditions necessary for their security and peace, 
and submit their conclusions either to the delegates of toe northern States 
separately convened, or to a convention of a11 toe northern States*” fto 
preamble and resolution wore printed and referred to toe Cowaittee of 
fhirteen*^ Such a convention or conventions, however, would not have 
been called in pursuance of Article V, 

Senator Pu& followed his speech^ with toe introduction of toe fol¬ 
lowing resolution on ftecaxtiber £4thi 


13 Cmg > globe ( 36 th Ceng*, 2nd seSS«), pt. 1, p. 3^* 
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Eesolved, . « * That it Toe raoesaaeaflsd to the legislatures 
of the several states, to apply to Congress, as aeon, as practicable, 
to call a convention, for proposing amendments to the Constitution 
of the United States, as provided la the fifth article thereof.IT 

this resolution was al^o referred to the Committee of thirteen. On 
Beceaiber 31st the committee reported that it could not agree on a general 
plan of adjustment. 1 ® She report did not aention either of the two reso¬ 
lutions recomaending a convention Which had been referred to the eeraaitte e. 

i 

A select cossnittee of five was appointed in the Senate to consider 
and report on the ccsaaunications from the Washington Conferenee Convention 
reeooaendihg eaendatent of the Constitution. IMS committee sad© its report 
con February 28, 1861.^ fro of the Beakers of the committee, Senators 
Seward and Trumbull, dissented from the report end were hot allowed by 
the majority to mahe a minority report. 20 As Seem as the report of the 
select committee was presented, Seward introduced the following resolution 
as being his end Trusabull’s view* 

Whereas the legislatures of the States of Kentucky» Few 
jersey and Illinois, have applied to Congress to -call a con¬ 
vention for proposing amendments to the Constitution of the 
United States: therefore. 

Be jL$ resolved , That the Legislatures of the other States 
be invited to tahe the subject, into consideration, and to express 
their will On that Subject t© Congress, in pursuance of the fifth 
article of the Constitution. 21 

The resolution was read and ordered to be printed. Xt was not later 
called up. 


17 gong . Globe ( 36 thCeng., 2nd sees*), pt. 1, p, 1 S 3 . 

18 Bept . #288 ( 36 th Cong., 2nd sees.). 

1 9 Cong . Globe (36th Cong., 2nd seas.), pt. 2, pp. 1269-70. 

















On March 2nd Senator Grimm of testa offered in the Senate as an 
amendment to the Cortf In Amendment 'the followings 


Bio legislatures of the States of Kentucky, Hew Jersey and 
Illinois hate applied to Congress to call a convention for pro¬ 
posing amendments to the Constitution of the tlnited States, there¬ 
fore# 

Be it resolved . * . Shat the legislatures of the other States 
he invited to take the subject Of such a contention into consider¬ 
ation# and to empress their trill on that subject to Congress In 
pursuance of the fifth article of the Constitution * 22 


Bits amendment was very similar to the Seward resolution* It was rejected 
by a vote of lh-25. 2 3 Bans the Buchanan administration came to an end 
without any definite progress attained by Congress in setting the appli¬ 
cation process In motion* 

President J»incoln, at the end of MS inaugural address on Harsh bth. 


expressed the opinion that if amendments to idle constitution were needed# 
they should be proposed by a national conventions 


* « « X cannot be ignorant Of the fact that many worthy and 
patriotic citizens ore desirous of having the national Consti¬ 
tution amended. While X make no recommendation of amendments, 

X fully recognize the rightful authority of the people over the 
Whole subject, to be exercised in either at the modes prescribed 
In the instrument itself; and X Should, under existing circum¬ 
stances, favor rather than oppose a fair opportunity being afforded 
the people to act upon it* I Will venture to add that to me the 
convention mode seems preferable, in that It allows amendments to 
originate with the people themselves; instead of only permitting 
them to take or reject propositions originated by others, not 
especially chosen for the purpose# and Which might not toe pre¬ 
cisely such as they would wish'to accept or refuse . * •®* 

Bussing now to the states, the legislature of Virginia?*®* convened 

in an extra session on January ?, 1861* Governor John Xetcber, in his 


22 t?* 8 . 8 .J . ( 36 th Cong*, 2nd seas.), p* 380 * 


23 Ibid . 
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Opening address >25 advocated the call of a national constitutional coni'* 
vsntim. He quoted directly from His own inaugural address of the previous 
yean 


$he only mode, therefore, of remedying the evil that occurs 
to me und er the Constitution Is provided in the fifth article 
thereof. Summon a convention of all the States, that a full and 
free conference may he had between the representatives of the 
people, elected for this purpose, and thus ascertain whether the 
questions in controversy cannot he settled upon some basis mutually 
satisfactory to both sections. If such a convention shall assemble 
end after free and full consultation and comparison of opinion, 
they shall find that the differences between the slaveholding and 
ntm-slaveholdlng States are irreconcilable, let them consider the 
questions relating to the disposition of the common property between 
the two sections. If they can be reconciled, let them adjust the 
terms, and give such sanctions as will reader them effective. 

% suggest, therefore, that you adopt resolutions in favor of 
the call ef such a convention, and appeal to the legislatures of 
the several States to unite in the application proposed to be made 
to Congress, in pursuance of the article aforesaid. If the non** 
slaveholding States shall fail or refuse to mite in the applica¬ 
tion, such a failure or refusal will furnish conclusive evidence 
of a determination on their part to keep up the agitation, and to 
continue their aggression upon us* If the convention shall meet, 
and the question cannot be satisfactorily adjusted, it will furnish 
evidence equally conclusive of their determination. In either event 
the people of the South will dearly understand What they are to 

expect in the future. 26 


Be then continued with hie recommendation $ 

. , * > •» 

in the present condition of publio affairs. Why cannot such 
additional amendments as the circumstances now existing require, 
be proposed for ratification and adoption? She necessity is mani¬ 
fest, and the duty to adept ail constitutional measures before we 
resort to the ultimate remedy of secession, is imperative* Is it 
not monstrous to see a government like ours destroyed, merely be¬ 
cause men cannot agree about a domestic institution, which existed 
at the formation of the government, and which is now recognised 
by fifteen cut of thirty-three States composing the Union? 

then, in order to further support Ms position. Governor Letcher quoted 

trm the message of Governor Floyd of January 2$, 1833 in Which he had 


25 Va. 8,J , (1861 Jan.), pp. 9-^9- 

26 Va. B.J . (1859 Bee.), p. 166. Italics in the original. 























stood for a convention during the nullification crisis« 2? 

. On January 8th Senator Armstrong introduced in the Virginia Senate 
a resolution requesting "the Congress of the United States to call & 
Convention of the States to propose amendments to the Constitution of 
the United States. *2® Senator Wichhsa offered a substitute which was 
more clearly an application in pursuance of Article V* 

Sesolved i « * * Shat application Is hereby made in pursuance 
©f the fifth article of the Constitution# on the part of the 
legislature Of Virginia to the Congress of the United States > to t 
Call a ; - Convention for proposing amendments to the Constitution of 
theWnlted States. 

BeSoited * 3&ai the legislatures of the several states of this 
Union are hereby respectfully urged to Cooperate 1 With the State 
of Virginia in this application#^ 

Stas next day, however, the resolution and substitute were tabled* 

On January l<?th the legislature adopted a resolution^ 0 ashing all 
of the states to Send delegates to meet in Washington on February bth to 
devise soses plan for general harmony and pacification* Shis became the 
Washington Conference Convention or the “Peace Convention" to which tweafiy* 
one States sent delegates in response to the invitation of Virginia. It 
was not, however, a convention called in pursuance of Article V. It was 
assembled on the invitation of one state end was not sailed by Congress 
on application of two-thirds of the states. As action of this body, 
therefore, was Only advisory to Congress rather than obligatory. It was 
the plan of the Virginia legislature in the invitation that any W awndae n tw 
proposed by the convention should be submitted to Congress for its con¬ 
sideration and then be submitted to the states; 


S8 V*. 6.J . (1861 Jan.), p* 53* 
3Q Va. Acts (1361), pp. 337-39. 
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Resolved . Shat if said comaissiQnere £fxm the different 
states/after foil and tree conference shall agree upon any plan 
of adjustment requiring amendments to the Federal Constitution, 
for the further security of the rights Of the people of the slave- 
holding States, they he requested to communicate the proposed 
amendments to Congress, for the purpose of having the earns sub¬ 
mitted by that body, according to the forms of the Constitution, 
to the several States for ratification.31 

therefore, any amendments proposed by the Conference Convention had to 

be submitted by Congress by the regular two-thirds vote of both houses 


before they could he classed legally as amendments before the stated for 


ratification. 

She Hentuc&y legislature convened in a called session on January 17, 

l 86 l, . the Governor, in his opening address, reccmaaended a convention of 

border slave states and such others as might Choose to cooperate,S 2 On 

the first day of the session Senator Simpson introduced in the Senate a 

resolution applying to Congress for the call of a national convention. 33 

She next day the Senate adopted the resolution.^ fhe HOinJe amended and 

adapted the resolution on January 23 rd by a vote of 82-8.35 On the next 

day the Senate concurred in the Souse amendments 

She resolution as it passed both houses was as folios* * 

thereat the people of seme States feel themselves deeply 
aggrieved by the policy and measures which have been adopted by 
the people of sene other States; and whereas an amendment of the 
Constitution of the Suited States is deemed indispensably necessary 
to secure them against Similar grievances in the future! therefore— 
Resolved, • ♦ • Shat application to Congress to call a con¬ 
vention for proposing amendments to the Constitution of the United 
States, pursuant to the fifth article, thereof, be, and the same is 

31 ibid . 32 8.J . <1861 Jan.), p. 9. 

33 Ibid., p. 43. 34 Xblg., p. 51. 

35 Kv. g*J * (1861 Jan.), p, 8?1 see also note #37 below. 

36* %. S.J . <1861 jbh.j, p. 7?. 


i 







































f 


80 



hereby, now made by this general assembly of Ktetmofeyi and we 
hereby Invite our sister States to unite with us without delays 
In similar application to Congress. 

Besolved. that the governor of this State forthwith communi¬ 
cate the foregoing resolution to the President of the Baited States* 
with request that he Immediately place the same before Congress 
and the executives of the several States, with a request that they 
lay then before their respective legislatures. 

Besolved . If the convention he called In accordance with the 
provisions of the foregoing resolutions* the legislature of the 
Conaonstealth of Bfeatuelsy Suggests for the consideration of that 
convention, as abasia for settling existing difficulties > the 
adoption, by my of amendments to the Constitution* of the reso* 
luticns offered in the Senate of the Baited States by the Beat, 
deha J. Crittenden.*« 

this* the first formal application of the period* was circulated 
to the other states and transmitted to Congress. On February 6th the 
Speaker laid it before the Bouse of Bepresentativesj there it was referred 
to a select committee of five appointed on January 9th to consider a 
Special message of the President .3® On the same day the resolution was 
presented to the Senate where it was ordered to lie on the table 

the Sew Jersey legislature met in a regular session on January 8* 
1861. On the 18th Senator Swsyse, chairman of the Special Committee on 
National affairs* reported to the Senate a Joint resolution* "Xu Relation 
to the Union of States.” the resolution stated* among other things* that 
Sew Jersey would accept the "Crittenden Resolution*" or ary other const!* 
tutlcnnl method that would permanently settle the question of slavery. 

Fart five of tie resolution dealt with an application for a national 
convention: 

And be it further resolved , that as the union of States Is 
in Imminent danger* unless the remedies before suggested be 


|7 H. Bat. Bee. ( 36 th Cong., 2nd sees.)} the last paragraph was 
added as ah amendment by the House. 

38 U. 8. B.J . ( 36 th Cong.* 2nd seas.), p. 276 . 

39 UjJUJUf. ( 36 th Cong.* 2nd sees.), p. l8f. 
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speedily adopted,- than* as: a last resort, the state of Hew dersey 
hereby makes application, according to the terms of the Consti¬ 
tution, of the Congress of the United States to call a convention 
(of the States) to propose amendments to said Consiltution.40 

She resolution, in the form of a contingent application, passed the 
Senate on January 24th hy a vote of 11-6.41 She following day it passed 
the Assembly by a tote of 31-11 It Is interesting to note the word¬ 
ing of the resolution. It would appear that the Hew Jersey legislature 
had seme misgivings as to a convention's being the proper mode of forma** 
lation and therefore application was made as "a last resort" in Case the 
Congressional method failed to provide a solution. 

Senator fen Ryek presented the resolution to the United States 
Senate on February 1st) it was ordered to lie on the tabled 0 a Febru¬ 
ary 7th Senator Thomson presented It again to the same body) again it 
was Ordered to lie an the table, She next day Thomson moved that it be 
referred to the Judiciary Committee and be printed) this wad agreed to^ 
t here is no record in the journal that the resolution was presented to 
the House of Representatives. 

the Ohio legislature convened in regular session on January y, l 86 l. 
Senator Key introduced 8 . J» BOS. #37 in the Senate on January llth«^5 

Resolved . . . . fhat this General Assembly does hereby make 
application to Congress to call a convention for proposing amend¬ 
ments to the constitution of the United States, pursuant to the 
fifth article thereof. 

Resolved , ©at the governor of this state be requested to 
communicate the above resolution to the President of the United 
States, with reguest that he lay the same before Congress.4®, 

40 H. J. tews (1861 Jan.), pp. 539-41. 4| Jf. J. S.J . (l 86 l Jan,),p, 104* 

4$ S. J. A.J . (1861 Jan.), pp. 196-200. 

43 P. S. S.J . ( 36 th Cong., 2nd sees.), p. 173. 

bk jbjj| t 1 pp* 195 ^ 3$8* 45 Ohioil r *j£ « (&S6A p# 19* 

W Ohio .JkistBj &ooa, i%tid *f« l Bos » (l86l Jqji* ) * p# 3L8X* 
















the second resolution drafted in strict application language was re¬ 
ferred to the Committee on federal Relations and was adopted by the 
Senate on Kerch 13th by a vote of 26 - 5 .^ S. «T. Res. #37 was then sent 
to the House where it was referred to the Comittee on Federal Relation; 
it was adopted on Hatch 20th by that body by a vote of 63 -fifi . 1 * 8 A care¬ 
ful search of the Journals does not show that this application was ewer 
presented to Congress. 

She Democratic Rarty of Ohio held a state convention at Celmsfrus 
on danuaiy 23 , 1861 “to do something definite and practical to avert 
the terrible evils of civil war, and the calamity of a permanent sepa¬ 
ration of the States." Shis body adopted resolutions in which it advocated 
among other things, that the Ohio legislature "make application to Congress 
to call a convention, pursuant to the fifth article . . . for the purpose 
of proposing amendments" to the Constitution. She resolutions also 
stated* 

... we believe that the questions that disturb the country are 
of such a character, and have existed for so long a period, that 
the time has arrived when the people Of the whole country should 
avail themselves of that provision of the Constitution which re¬ 
quires Congress, upon the application of the legislatures of two- 
thirds of the several States, to call a convention Of all the 
States, for proposing amendments thereto . 49 

These resolutions Were laid before the Ohio Rouse on January filth where 
they were referred to the Committee on federal Relations .5® *Ehe reso¬ 
lutions Were also presented t© the Halted States Senate February 9 th »51 


kl Ohio S.J « (1861 din.), p. ITT. 18 Ohio H.d . (l 86 l dtau), p. 316. 
19 Cong , globe { 36 th Cong., aid seas.), pt. 1, p. 820. 

50 Ohio H.J , (1861 dan.), p. 90. 

31 Cong , globe ( 36 th Cong., Sad sess.), pt. 1, p. 820. 
















Was General Assembly of Illinois also met in regular session on 
January 7, 1861, Shis body adopted a resolution on February 2nd authoris¬ 
ing the appointment of five cdam&s&lcnsrs to. the Washington Conference 
Convention.-^ 2 She last paragraph of the resolution advocated the call 
of a national convention in pursuance of Article Vj 

Resolved. that chile «s are trilling to appoint caaaiaslaners 
to meet in Convention with those other States for consultation up¬ 
on natters Which at present distract ear he xwrny as a nation, m 
also insist that the appropriate Sad constitutional method of con¬ 
sidering and acting upon the grievances complained of V <»»* sister 
States, would be by the call of a Convention for the amendment of 
the Constitution in the manner contemplated by the 5th article of 
that instrwaontj and, if the States deeming themselves aggrieved 
Shall request Congress to can such Convention, the legislature of 
Illinois will and does concur in such a call.53 

in February 12th the Illinois legislature adopted a "Joint Reso¬ 
lution on Federal Relations"! 

Whereas, although the people of the State of Illinois do 
not desire any change in Our Federal Constitution, yet as several 
of bur sister States have indicated that they deem It necessary 
that some amendment should be made thereto! and whereas, in and 
by the fifth article of the Constitution of the United States, 
provision is made for proposing amendments to that instrument, 
either by Congress or by convention! and whereas a desire has been 
expressed, in Various parts of the Whited States, for a convention 
to propose amendments to tin Constitution!, therefore. 

Be It resolved . . . Shat if application shall be made to 
Congress, by any of the states dooming themselves aggrieved, to 
call a convention, in accordance with the constitutional provision 
aforesaid, to propose amendments to the Constitution of the lotted 
States, that the legislature of the State of Illinois will end 
does hereby Concur in making such application. 

Resolved . Shat until the people of these Whited States shall 
Otherwise direct, the present Federal Union must be preserved os 
it is, and the present constitution and lows must be administered 
as they arej and, to this end, in conformity with tint constitution 
and the lows, the Whole resources of the State of Illinois ore 
hereby pledged to the Federal authorities. 


Ill. S.J. 
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(1861 Jan.}, p. 231* 






















xHa»»ywv 1 iMt copies of the above preamble and resolution 
be ©oat W each of’.©Ur Representatives and Senators i» Congress 
and to- the '• executives ; .of the Several GtatOfirJ?* . - 

Here we have t#ft ©Sample# iaWhieh the Stats of Illinois. aade use of it© 
application poni* unA©r Article t for comarseastt © 4 with, the -action of 
sifter states anticipttCiy to > the actual initiation of a regular appli- 
cation V raae-rOf them -future-.' ©aiewas done, not because the legis¬ 

lature thought that any amen&aeats to the Constitution were expedient,,, hut 
merely in -the, hope ; that SUCh a ■ body' might formulate 'seme ■ sort - of- compromise 
aC' Would-preserve-W Union. : 'there, lb no record-to itfce journals, that this 
applloatieei tin# ^^snoateil to--Congress * . 

Senator Bigbee of the Illinois Senate thought that a convention and 
amendment Of the Constitution were necessary* 

t * * inasmuch as all efforts by Congress to settle the present 
difficulties by legislation or proposing amendments to the consti¬ 
tution, to be ratified- by the states, have failed* leaving but .one 
other method known to the constitution to adjust the national diffi¬ 
culties, by peaceable means, v® are ia favor of the calling of a 
convention for proposing amen dm e nts to the constitution, as provided 
in article 5 thereof, believing as we do that the people ore attached 
to the Union, end that the delegates to a convention would be elected 
With direct reference to the question, and thus fully and fairly re¬ 
flect their will,55 

She Governor in an address to the special session of the legislature which 
convened April 31, 1861 referred to the application that had passed the 
previous session, as "undoubtedly the best and surest mode Of settling Oil 
difficulties 4 " 

mm Indiana General Assembly on Kerch 11, 1861 adopted the following 
resolution requesting Congress to call a convention to propose amendments 


5 b 111 , S.J » (1861 dan. 1, pp. 359 - 61 . 

55 ft, :b of the resolutions presented to Him Illinois Senate, <Jan# 9 , 
1861 , , a .T . (1861 dan.), pp. 16-183 these reaolutians were not adopted. 














to the Constitution* 

St II * • * * ®dt while we regard the Constitution 

of the United States, if property interpreted and duty enforced, 
as amply sufficient to secure the Just rights of the people of 
all the States of the Union, still as dissatisfaction and mis¬ 
understanding hate arisen respecting the proper interpretation 
of that instrument, the Congress of the United States is hereby 
requested to sail a amventlon of the several States, in accordance 
with the fifth article of the Constitution thereof, to take into 
consideration the propriety of amending the seme, so that Its mean¬ 
ing may he definitely understood in all sections of the Union.5® 

Shis application resesflbles the Illinois resolution in that neither state 
regarded the Constitution as needing amendment, hut that explanatory amend¬ 
ments would he an adjustment of the difficulties. But it is more strictly 
in tdie fora Of an initiation of the application process hgr an individual 
state. $he Indiana resolution was presented to the United States Senate 
on March IS, 1861 by the Tice President; it wag ordered to lie on the 

tabled? 

^Representative Stotseriburg, in sps&klng before the Indiana Bouse for 
on application, emphasised the fact that no remedy for the controversy 
was to be found in congress* 

* , * Shore axe extremists on both sides there Jjcongresg/, belong¬ 
ing to the two great sections, sad it is impossible to get a 
measure of relief from that body. . « $he proper remedy is jptfjif 
to be found in say particular state convention, or in any conven¬ 
tion Of Border States, or in any convention of northern States or 
of the Southern States as such .... Where then is the proper 
remedy to be found? It is to be found in the. people off the United 
States* Only the people who established and ordained this govern¬ 
ment, can have the full right to change it. Shay alone have the 
right to hear grievances and right wrongs such as these * . * $he 
Constitution of the United States Was never designed nor intended 
by its framers to be a perfect constitution ». * % Bewedies would 
be provided by amendments. ... She people ought to act upon the 
matter, and they will act in every .State in this Union. « * « And 
is it not right and proper, . . . that whenever the citixens of 


56 S. Misc. Boo . #a ( 36 th Cong., spec, seas.)* 
51 U. S. S.J . ( 36 th Cong., spec, sess.), p. h20. 























any state, *. . « allege that they hate grievances, that the proper 
tribunal should decide whether they are real or Imaginary. « , * 
then let as pave the way for the. creation of the proper tribunal 
to hear the grievances of South Carolina* toil thee that the 
•people of the United States, in Convention assembled, will calmly 
hear end consider all their grievances and wrongs, apply the % 
proper remedy, and afford every reasonable measure of relief* . .5® 

here again we see the convention thought of as a high tribunal, but la 

► v 

this case, it was coaly to propose amendments to the Constitution for 
ratification by the states. 

In Arkansas state constitutional convention assembled on March k, 
1C61. On March 20th resolntlens relative to Federal, affairs were adopted. 
One of these resolutions was in the form of a recommendation for a 
national convention* 

Resolved, by the people of Arkansas, in convention assembled, 

—. ... ******* «... _ _a ^_ jlvu k 




the federal Union, at the earliest practicable day, in accordance 

. U ... H A.. -a. .A. Ail **». ^ A _■** ^ A* 




.■WAW4*.. w*'* T ■*»** » ■» »»»»»» w** 

the baited States .59 

So sure was the state convention that a national convention would be 
called that it resolved to "elect five delegates to represent the State 
of Arkansas In such convention," which action, of coarse., was purely 
extra-constitutional so far as carrying out the application process was 
concerned,**® the next session of the Arkansas legislature did not convene 
until after the state had seceded fro® the Colon, so no official action 
was taken on the reccameaflation by that body, 

fhe Missouri legislature convened in a regular session in Beeeaber 31, 
i860* bn January id, 1861 the Rowe rejected by a vote of 12-195 an "Act 
Making Application to Congress for the Can of a Convention to Propose 

5^ Brevier Legislative Reports , If, 10. 

$9 8, f. Governor, Messages from Jgft Governors, V, 35$* 

do Ibid . 









amendments to the Federal Constitution. W ^1 Shis is On exceptional vmmp le 
in that it is the first occasion a proposed application took the form of 
statute law rather then resolution, the usual fora* Senator Fes offered 
a resolution on February 23nd ’Raising Application to the Congress of the 
Utoited States for ft sail of a Convention of All the States of the Union." 

this resolution ms referred to the Committee on Federal gelations and 

< * r , * ^ £0 

was H0W3? 

, A state constitutional contention ms also held in Missouri from 
February 28-March 22, 1861. On Hsr^h 20th this body adopted the follow¬ 
ing resolution! 

Resolved # Shat the people of Missouri believe that the peace 
and quiet of the country will be promoted by a Convention to mss 
amendments to the Constitution of the United States, and this Con¬ 
vention, therefore, urges the legislature of this State, and of the 
other States, to take proper steps for calling such Convention In 
pursuance Of the fifth article of the Constitution, and to provide 
by law for the election V the people of such number of delegates 
as are to b® sent to Oath convention.^ 

She Missouri Senate received this recommendation on March 2|rd and re¬ 
ferred It to the tcmaittee on Federal Relations,®* On March 26th the 
committee reported adversely to comply with the request. A minority re- 

#5 

port, which was tabled, recommended consideration of the request. 

the Tennessee legislature met in an extra session bn January ?, 1861. 
Senator Richardson presented S. Res. #5 to the Senate Oh January 9th! 

61 Mo. S.J. (i860 Rec#>, p. 106, 62 Mo. 3.J . (I860 Jtec,), p» 291. 

SSS Prceq gdlt i g of ^MlB gqur l Stata Cbct«.M« 2834 2* 
td St . louiS i March . lo6l (St. loulgt George Knapp & bo#, 

a Mo>iS,J a (i860 Bee.), p. 513- 
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Whereas, the agitation of the slavery question fa various 
States of the Union has produced a state of affairs which has 
greatly disturbed the peace and prosperity of the country* end 
threatens the very existence of the Union Itself; 

And SS there seems to he no other certain remedy for the 
evils which surround us, therefore, with a view to a permanent 
adjustment of all the questions connected with this subject, 
yeselved * » « # Shat the Congress of the United 
States, now in session', he, and they are recommended to call 
a convention of all thS States, In order that they may agree 
upon and recommend to the people such constitutional guarantees 
as may he necessary to preserve the equality and rights of aH 
the States, and perpetuate the Union. 6 ® 

She following day the resolution, which was drafted fa very indefinite 
and questionable application language, was referred to the joint Com¬ 
mittee m fedora1 delations* 6 ? On January 14th the committee reported 
a substitute resolution for 8. Bes. #5 and 8. Ees. #24 and #2$, which 
also pertained to federal affairs. 68 the substitute called for a conven¬ 
tion of the slave states at Hashville, Tennessee on februaiy 4th and was 
adopted by the legislature on January 22nd. 6 ? 

On the same day that the substitute was adopted, ^Representative 
Johnson offered 8* Ees* #59 to the Souse. 

Shares®, the people of "some of the states feel themselves 
deeply aggrieved by the policy and measures which hive been 
adopted by the people of sene of the other States; and Whereas, 
an amendment of the Constitution of the United States is deemed 
necessary to secure then against similar grievances in future; 

th&TQ£&T®f 

' MM gasolved t . . . Shat application to Congress to call 
a Convention for proposing amendments to the Constitution of the 
United States, pursuant to.the fifth article thereof, be and the 
same is hereby new made by this General Assembly of Sternnesses; 
and We hereby invite our sister States to unite with us, Without 
delay, in similar application to Congress .7© 


66 fsatu S.J . (1861 Jhn.>, pp» 27-29. 6 7 Ibid., p. 33. 

68 Ifenn. 8 .J . (1861 dm.), p. 63 * 

69 Mi JU h Soss * #20, PP. 3-3. 

7© fena. ,S.d * (186l Jan.), p. 139* 






















It is interesting te note hew similar this resolution is to tbs Kentucky 
application.T* B* BeS. #59 was taken up on February 2nd and ponding die 
cuss tea the Bouse adjourned until the afternoon*^ She resolution never 
came to a vote and the feanetsee legislature adjourned ©a February tteu 
She Borth Carolina general Assembly convened in regular session on 
Hovember 19, i860* Governor Ellis in MS Opening address rteowaeaded a 
conference of southern states! 

I , . . rewowatod that you invite the Southern States to a 
conference, or Such of them as may be inclined to enter into 
Consultation, with us, upon the present condition of the country. 
Should such a conference be found impracticable, then 1 mould 
recommend the sending Of toe or more delegates to our neighbor¬ 
ing States with view of securing concert of actien.73 

Hi the House that part of the Governor’s message dealing with Federal 
relations Fas referred to the'Committee to Federal Belaticns. FhiS com¬ 
mittee reccmmendod, to December 13th, a conference of southern states.74 
She minority of the committee, however, suggested 

that measures be taken to procure a Convention of all the States 
of tee tMto, With a view of settlement of all subjects of con¬ 
troversy between tee Borthera and Southern States j and if such 
final settlement cannot be satisfactorily made, teat a peaceable 
Separation of tee States and an ©suitable distribution of the 
property of the Federal Government among all tee States may be 


A 

















to Congress to Sail a convention. fbe resolution in part read as follows* 

Resolved . « * Shat application he made to Congress to tall 
a Convention of all the States, and ia ease two-thirds of the 
States of the Confederacy should thus concur, that said Convention 
. Shall guarantee the repeal of all laws of any Stats nullifying 
the fugitive Slave Sacs of the United States, and the unconditional 
surrender of fugitive slaves by and Under the authority of enact* 
meats in each of the several States of the Union, in fulfilment 
• ' of mutual obligations to carry out the aforesaid .third clause of 
the fourth article of the Constitution of the United States.* 6 

fhe resolution in strict fort for a convention to propose a specific amend¬ 
ment was not considered by the House. 

On February 21, 1861 Representative mines introduced la the House 
a resolution in Which he hailed with satisfaction the HeatuUhjr application 
and recorannded that forth Carolina respond to the samel 

Resolved , fehaft in pursuance of the provisions Of the fifth 
article of the Constitution of the United States, this General 
Assembly hereby mates application to the Congress of the United 
States to call a Rational Convention, fir the purpose of propos¬ 
ing Stteh amendments to the Constitution of the United States 
as are necessary to secure all the rights of every section Of 
the Utoion.T? 

ffixe resolution was tabled by a vote of 

Senator Outlaw presented a resolution to the north Carolina Senate 

on December 19, i860. Shis resolution stated that in ease Congress did 

not propose such towdwants as weald 'kore effectually secure those ri$its 

end protect the slaveholding States," or in the event sush eaanflments were 

proposed but not ratified by three-fourths Of the states, then 

in the opinion of this General Assembly, a convention of aH the 
States should be called in accordance with the provision* of the 
fifth article of the Constitution of the United States* asul the 
g ene ral Assembly doth hereby apply to the Congress of the United 
States, to call # . . such a Convention of all the State# of the 





























T&dton, application therefor having been rode by the refaielte 
number of States*!9 

On February 13th the resolution vae tabled by a vote of 19-15.3° 

fhe Few fork legislature set January 1, 1861. She Virginia invita¬ 
tion to the Washington Conference Convention was received and referred to 
a Joint select committee. On January 3ist the committee reported a pre¬ 
amble tod resolutions appointing commissioners to the convention.^ A 
minority of the select committee, however, filed a report in which it 
was stated that a convention, as called by Virginia, weald he both extra- 
ccmstitutlonal and revolutionary! 

. . . Use convention in this case, has net been called upon the 
application of tbs legislatures Of two-thirds of the States, 
me by Congress. She tail ernes from the Legislature of Virginia 
alone* It will not be pretended that the Legislature Of Virginia 
has spy constitutional poser or right to call such a convention 
and it must be equally dear that the Legislature of this State 
has no constitutional authority to respond to suCh a call, by send¬ 
ing commissioners to the convention. Ehe Whole proceeding will be 
subside the provision of the Constitution, and in so Mr as may 
Change oar Federal Government, will be revolutionary* 

fb the position that the proposed convention is to be only 
advisory, with no power to sake its action obligatory, the answer 
is, that the Same is true of & convention cototitutionally called 
by Congress to propose amendments to the Constitution. Before 
amendments, proposed by a convention so called, can have any bind¬ 
ing effect, they must be ratified either by the Legislatures or by 
Conventions of three-fourths of the States* But still, the conven¬ 
tion is none the lass a part of the constitutional means' Of aaend- 

As further answer to that position, it is sufficient that we 
are called upon to act as legislators of the State, tod not other¬ 
wise. As legislators we moat regard the Constitution of the Waited 
States as the supreme law of the State, fhe proposed convention 
derives no sanction front the Constitution, but is unknown to, if 
not In conflict with, its provisions* And while the undersigned do 


F. C. ggj . |l86o Bov*), pp, 129 - 30 . 80 Ibid ** p* 39b. 
H* V. A* Boca * (1861), #|8. 
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not question the right of say class of eitisene to assemble in 
convention, and propose amendments to the constitution, they do 
question tbe right of the State legislatures to take any such 
action except as provided by the Constitution Itself. 82 

When the majority report was presented to the upper house of See 
fork on February 5th, Senator Bell moved to amend the reported resolu¬ 
tions. Ihe Bell amendment Stated that since the convention called by 
Virginia had the professed object of proposing amendments to the Consti¬ 
tution and since provisions for amendment of the Constitution pare found 


only in Article V, lev. fork should make formal application to Congress 
in the following vordai 


Besolvefl , that in response to the resolutions Of the General 
Assembly of Virginia, and in conformity to . . . the Constitution 
of the United States, the legislature of the State of Mm fork, 
hereby Applies to Congress to call a emvantlca of the several 
States to meet in the City of Washington on the 4th day of Hareh 
next, or as soon thereafter as the requisite number of States 
Shall have Joined in this application.“3 


vas rejected "toy a vote of 


84 


the majority report 


of the select committee passed the legislature on February 5th. 8 5 

Ga February 11th Assemblyman Benedict presented a preamble and reso¬ 
lution to the lev fork Assembly. 9Sie resolution vas as followsi 

Besolved , . . . Shat the State of lev fork, following the 
example of the patriotic State of JfentucSyy hereby requests the 
Congress of the WMtofl States to call a Convention of the States 
for the purpose of proposing amendments to the Constitution 
pursuant to Article five hereof, to be submitted to the legis¬ 
latures of the several states for ratification. 88 


82 Ibid ., 

84 Ibid ., p. 141. 

85 Ibid ., p. 143. 

88 ii ti && * fr B6x pp. 302-3 
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fhe application resolution was ordered to t>e laid da the table, 

©te California Assembly adopted on April 24, 1861 a 9 e*suna*eat 
BeeolutlGn Belattve to a Caaveatioa of the States of the Union* for the 
Purpose of BeviSing and Changing the Constitution of the United States .”87 
the following day the resolution was received la the Senate and whs re¬ 
ferred to the Committee on federal Beiaticnsj® it was never reported from, 
thiscoralttee. 

f?tA General Court of Massachusetts test on January 2, I86l, Both 
houses considered resolves "in favor of a Rational Convention" and each 
decided that consideration of the same should he referred to the next ses¬ 
sion of the Central Court. 

\ f 

She loss legislature convened in a special session on May 15* 1861* 

In the Senate, the following day. Senator Johnson introduced 'Senate 
pile #1, a memorial to the Congress of the United States 9 requesting the 
call of a national convention.^. wag referred to a special committee 
of five, of which Johnson was the chairman* On May 25 th the majority of 
the committee reported that 

they deem it unnecessary to taka any action * . . at the present 
time. Could the specified Object he accomplished In the manner 
suggested, and the States he restored to their recent unity and 
prosperity* your committee would rejoice to sustain the Chairman. 

8? Calif., A.J , (1861 Jan.)* p. 756. She test Of the resolution was 
not given In the Journal. 

88 Cdllf. S.J . (1861 Jan.), pp. 691-92. 

89 la the Meuse m April 6, 1861* Itess. g.J « (1861 Jan.), p. 5^8. MS, 
In the Senate on April 5 * 1861, Mass * 8 .J . (I 06 I Jan.), p« w9* MS. 

90 Iowa S.J . (1861 Hay), p, 7 . the text of the resolution was not 
given ia the journal. 































Ehey do not believe that such would be the result of ft Convention 
of tbe States. Sloven States ere in open rebellion against the 
National Cover n aent. they have not sought to have the Consti¬ 
tution amended according to its can provisions, or have any grievances 
remedied In this. my. This being the case, it is the first and 
paramount duty Of all loyal States to call on the General Govern¬ 
ment to suppress the rebellion, and the further doty to aid the 
national Government vith men and money In accomplishing this object. 
Chen the Constitution is maintained, the supremacy of lav asserted 
end loyal oltlsens protected in life, limb, and property, no State 
01X1 interpose against a Convention of States to amend the Consti- 
. tut ion, should amendments be doomed necessary . ... No amendment 
is valid until ratified by three-fourths of the States, there are 
thirty-four States, eleven are in open rebellion, while great dis¬ 
affection exists In four others, there is but one loyal State more 
in the number than two-thirds of ail, regarding as loyal such dis¬ 
affected States as Missouri, Kentucky, Maryland and Delaware. Ag 
it, requires three-fourths of all the States to ratify an amendment 
to the Constitution—at least twenty-five States and as there are 
but twenty-three States loyal to the Union, no amendment could be 
ratified without the votes Of some of the rebel States. She State 
of Zotra has never passed any act in violation of the Constitution 
or subversive of the rights of any State in the Union. She State of 
Iowa is satisfied with the Constitution, end has no amendment to 
propose.. She State of Iowa will not ash Congress to call a Conven¬ 
tion of States when her loyal Oltlsens as delegates will be compelled 
to occupy seats with rebels who denounce the National Constitution, 
and trample on its laws and flag. . . *91 

Johnson presented a minority report in which he stated that if a con¬ 
vention would restore peace to the country, would it not be criminal for 
them to refuse to g r ant ltt He also said in his reports 

. . . Nothing is hasarded of What is falsely claimed to be the 
dignity of the Government* Hot one right or privilege of the 
people of any section Is in any way jeopardised or prejudiced by 
following the course contemplated by this memorial, for whatever a 
National Convention say do . . . must by the same constitutional 
provisions which authorise this procedure be virtually submitted to 
the people for ratification. If It transcends the authority vested 
in it, how easy to reject nay objectionable proposed amendments. 

. . .92 


Senator Bussey, of idee same committee, submitted a minority report 
in the following resolution* 


91 Ibid ., pp. 68-69 j $. U. Baafcin, W. P. Bavis end B. G. Angle 
signed;the majority report. 

92 Ibid ., pp. 70-Tl. 
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Besolved, * . . that the people of the State of lowa are 
ih favor* go soon as the rebellion vhlch now exists In several of 
the State® against the authority of the General Government Is 
suppressed of holding a national Convention to be participated 
in by all the States of the Galen for the purpose of salting such 
amendments to the Constitution of the United States as experience 
nap have sheen to be necessary for the restoration of harmony and 
good feeling amongst the States end the perpetuity of the Union.93 

All of the reports took their place on the calendar* Finally, on May 28th 

the whole subject was tabled by a vote of 21-13,9^ She Sown legislature. 


therefore, did not take either affirmative or negative action under the 


application procedure of Article V. 

ffce Conference Convention asst in Washington on February 4, 1861, 
SWenty-one states sere represented ,95 John *£yler teas elected president 


of the body and a committee of one from each state sag set up to arrive 
at some plan of adjustment. On February 15th the committee reported 
certain amendments to be proposed to the Constitution, 

At this tins, Baldwin of Gtonnectient offered a minority report which 
concluded with a resolution recommending the call of a national convention: 

Whereas, unhappy differences exist which have alienated from 
each other portions of the people of the United States to such an 
extent as seriously to disturb the peace of the nation, and impair 
the regular and efficient action of the Government within the 
sphere of its constitutional power and duties: 

And whereas the legislature of the State of Kentucky has m ade 
application to Congress to call a convention for proposing amend¬ 
ments to the Constitution of the United States: 

And whereas, it is believed to be the opinion of the people 
of the other States that amendments to the Constitution are or may 
become necessary to secure to the people of the United States, of 
evexy Section, the full and equal enjoyment of their rights and 
liberties, sc far as the same any depend for their security and 
protection on the powers granted to or withheld from the General 
Government, in pursuance of the national purposes for which it was 
ordained sad established: 


93 I&M-# FF* 71*72. 94 JMd*, p. Ill 

% Connecticut, Delaware, Illinois, Indiana, Iowa, Kansas, Kentucky, 
&aine, Maryland, Massachusetts, Missouri, lew Jersey# Few Hampshire, Mew 
Fork, Worth Carolina, Ohio# Pennsylvania, Rhode Island, fsnnessee, Vermont, 
arid Virginia, 
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And whereas, it may be expedient that such amendments as 
any of the States my desire to haw proposed, should be pre¬ 
sented to the convention in such a form as the respective States 
desiring the Same nay deem proper* 

$his convention does# therefore, recommend to the several 
States to unite with Kentucky in her application to Congress to 
call a convention for. proposing amendments to the Constitution 
of the United States, to be submitted to the legislatures of the 
several States# or to conventions therein, for ratification# as 
the one or the other mode of ratification may be proposed by 
Congress# in accordance with the provision in the fifth article 
of the Constitution,^ 

fhe resolution came up for consideration on February 26th and was defeated 
by a vote ©f 8-13.97 

Such of Sew Hampshire presented an address end resolutions to the 

Convention on February 13th. She third and last resolution dealt with 

a call of a national contention! 

Resolved , fhat this Convention recommend to the legislatures 
of the Several States Of the Union to follow the example of the 
legislatures of the States of Kentucky and of Illinois, in apply¬ 
ing to Congress to call a convention for the proposing of amend¬ 
ments to the Ccnstlttition of the United States# pursuant to the 

fifth article, thereof .98 

the address and resolutions were also rejected by the Convention on 
February 26 th by a vote of 9 - 11.99 


98 Official journal ©f the Conference Convent ion laid at Washington 
City . Februa ry, 1861 (gftshlngton: H*0111 fe Witherow, Printers, 16611# 

pp. 23 - 25 . 

97 Ibid ., pp. 62 - 63 , She following states voted, for the resolution* 
Connecticut# Illinois# lore# Maine# Massachusetts, Hew York, Sew Hampshire 
and Vermont, .the following states voted against the resolutions Delaware, 
Indiana, Kentucky# Maryland, Missouri# Hew Jersey, Forth Carolina# Ohio, 
Fennsylvanie, Rhode Island# Tennessee# Virginia and Kansas. 

98 Ibid .# pp, 31-32. 

99 Ibid ., pp* 68 - 69 . fha following states voted for the proposed 
resolutions! Connecticut# Illinois# Indiana, lore# Maine# Massachusetts, 
Hew fork# Hew Hampshire sad Vermont, fhcse voting against the proposal 
were* Delaware, Kentucky, Maryland, Missouri# Hew Jersey# Forth Carolina# 
Ohio, Pennsylvania# Rhode Island, fennessee end Virginia. 
































fhe free ttafk delegation to the Conference Convention reported to 
the XegieSstwto an returning home* iw majority of the J3«r toxk dele¬ 
gation had voted against specific amgnd&gnts proposad fey the Convention* 

ISo. the majority report they stated 

that year COKaiSBimera, with -'those from several other States, 

'Offered 'to watte in * tail for a Convention to fee convened in 
pursuance of the 'Constitution of the flatted States, and .. ., .. 
the : Slave Staten, nUltihgWith several of the free Staten, 
taiiformly ‘Opposed and at last ‘defeated it ** 00 

the ; regaining members also touched on the subject of a convention In their 

minority reports 

>♦ . Bttrangedy.enon^i to the ordinary fflxjA* the majority of the 
- eecSBl^ 'toaers ,Jpf -the Hew’.fork TB&Xa&xtt Q&J oho found such a danger 
1 in: adapting the Specific amendments proposed/ voted with a united 
! notion for a general convention to remodel the entire Constitntionj 
aspcsed to all the hazards that mast attend such a convention, fey 
vfeose action and fora Of government ml^it fee presented* in which 
cOuld not fee found a single trace of ttet Constitution for which 
they professed such high veneration** 01 ;'•> ■• ■>*.. ,’m. v ■ 

So far is thte chapter tb® writer I«b atteeip^d to -trace the .reeca- 
aendutldhs for a convention is the Ctnigress end the Washington Canfferencte 
■ CKmvedtion along with the ’action ■ of ‘ the state legislatures; on 1 applications 
daring the critichl period juflt before and Immediately following the out¬ 
break tf ^e'tnr* 'the remaining part ofthe ChapterWill fee devoted to 
the T&cmm&attms and applications daring end tassdiately following the 
tar* 

On August 5,1861 Espreeentative V&llandighs© of Ohio offered a joint 
resolution to the lover house of Congress recmmending to the states that 
they make application for a convention to propose amendments to the Consti¬ 
tution Which Would "restore peace end harmony to the different sections, 


100 8 . Y. S. poos. 


(1861), #59. 1<& XMd. # #60* 























. and restore also, if practicable, and confirm the talon of States." She 
resolution was read a first and second ties, taken op in tbs Ceaaaittee 
of the Efcele Sad ordered to be printed** 08 '' 

0n Kerch 2, 1862 Senator lane of Kansas submitted the following reso¬ 
lution to tbs United States Senate* 

* Besolved . that tbs Committee on Fhdiciary be instructed to 
inguire as to tbs expediency of Congress recommending a general 
contention Of tbs people Of tbs United States to consider amend- 
amts to tbs Constitution; to report by resolution or otherwise,!^ 

$he resolution was read and ordered to be printed,* 0 ** Xt was not con¬ 
sidered by the Senate* 

On February ST# 18% tbs Kentucky House adopted a group of thirteen 
resolutions*^ dealing with national affairs. She tenth of these dealt 
with an application for a national constitutional convention* 

Basolved . that in tbs Judgement of this General Assembly* 
a Cmvention should be called for tbs purpose of proposing such 
amendments to Idle national Constitution as experience has proved 
to be necessary to maintain that instrument in the spirit and 
meaning of its founders; and to that end we re-affirm and adopt 
the resolutions recommending a call for a Convention of the United 
States, approved Fanuary 25 , 1861*1°° 

the Kentucky Senate edited the thirteen resolutions an the following day; 

the vote on the 10th resolution was 03-9 .* 07 She Journals do not shoe 


102 U. S, H.J . (37tb Cong., let Seas.), p. 039. 3Q*e tent of the 
resolution is not given in the Journal, but It may be found in the collec¬ 
tion of bills end resolutions at the library of Congress. 

103 P« S. lEj.F * (37th Cong., 1st boss.), p# 19?* 

104 |bid. 

m gy. g.u . {1863 Fan.)* Jound with &*H^. (188l-X86^ f U, 
15t9; the tenth resolution passed by a vote of 6t-20. 

' 106 Messages from the Governors , V, 501. 

107 g&JM * (1863 Fan.)* Jpcwad With jfcJb l* {I86l*l863j7» 956* 
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that this application was ever presented to Congress. |t is interesting 
is that it raises the question of has frequently an application of a 
state has to he renewed In order to retain fores and vitality and also 
the question of the cumulative effect of renewals on the operation Of 
the mandate directed to Congress* 

fhe Delaware legislators also met in the sane year and adopted four¬ 
teen resolutions dealing with federal relations* Husaber seven of these 


Shat in the Judgement of this legislature# the time has 
arrived for making an effort, other than by arats, to mad this 
dreadful sari that such effort Should be soda through the agency 
of an armistice, or cessation of hostilities, and the appointment 
Of delegates fro® all the States to a national convention, to 
. devise and stature a plan for the settlement of our difficulties, 
which, whilst it secures the integrity of the Union, shall place 
the slavery question beyond the reach of fanatical agitators or 
unreasonable propagandists and reestablish our Federal union by 
the exercise of generous mod raagnSnlmouB sentiments, upon a basis 
a® enduring as the continent on Which we live ** 08 

Zhe eighth resolution dealt With Delaware’s readiness to cooperate with 

the other states in such a venture* 


Shat we are ready to co-operate with the legislatures of 
the other States In creating such convention by the appointment 
of delegates, and that this Legislature will not adjourn sine die 
whilst the hope of such convention remains,1°9 

She two resolutions were adopted by the Senate on January 28th by a vote 
of 5 -b ** 10 and by the House on January 29th by a tote of lfc-7-* 1 * 

these resolutions of Delaware did not constitute an official appli¬ 
cation to Congress in pursuance of Article V as there is no definite 


108 Del* S*J . (1863 Jan*), p. 103. 

109 Ibid * 110 ||id., p* 111 . 

Ill Del. E.J . (1863 Jan.), p. 138. 
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aetien hy the legislature Initiating the application process; ‘they are 
merely recesmenaatitos to the other states and haw the' force of a 
imamorlal rattier than that of a legal mandate* He are not sore that the 
legislature had in consideration a conyentioa to he called in jrareusace 
of article V as reference Sat only-made to a 'National eonventien. " -In 
the eighth resolution Selavarespoh© of cooperating mi to the other states 
in "creatipg such eStototifflSu 1 ’ the only part that a state p lays in '’creat¬ 
ing” a contention under Article V is hy initiating 

or concurring in the application process « It mould seen |pg i« el t ha t if 
the legislature had had this in mind* that it mould haw adopted a formal 
application at that tine. 

She Indiana legislature also convened in January of 1863* On January 
16th Hepresentative lasseUe introduced in the House % joint Resolution 
inviting a national Convention to restore peace and union." 112 Its reso¬ 
lution tod referred to toe Committee on Federal delations and mas reported 
unfavorably; a minority of toe committee mas in favor of a national con¬ 
vention. 1 ^ 

Sn September of toe nest year toe Oregon legislature convened and 
adopted toe following resolution* 

Bhere&s, article five, section one of toe Constitution of toe 
Halted States provides for its ton amendment % » • and mhereas, in 
toe process of the rebellion, it has become apparent that African 
stovexy has been toe cause toereof, end that there can he no 
permanent , peace mlth slavery as a political element in toe govern¬ 
ment, nor mito any of its attendant lams in force in States toereof, 
and helleving tost toe Constitution ought to he so amended as to 

113 lad...H,J . (1863 Jan.), p. 101* toe test of toe resolution mas 
not given in toe Journal. 

113 Ibid ** p. 685 * 























forever prohibit involuntary servitude, except for crises within 
the Whited States end the territories thereof! therefore, 

Besolved. . . » Shat application is hereby made tc the Congress 
of the Waited States to call a convention for proposing amendments 
to the Constitution Of the tfelted States.^ 

Here ire have another application for a convention to propose a specific 




application Of I 832 , as it actually pasted the legislature, was for a 
convention to propose to© particular amendments and such Others as the 
people of the other states sight teen heedful.# therefore, so sight class 
the action Of Georgia, along with that of the other states up to this tine# 
as an application to Congress for a general convention* the action of 
Oregon, hotrever, is the first example of a state's application to Congress 
for a convention to propose a Specific amendment to the Constitution, 
there is no record in the journals that the application was ever trans¬ 
mitted end presented to either house of Congress. 

She Worth Carolina General Assembly convened in regular session on 


aovemoer iy, juood. tsepresenwsxve dwtsdsh raraerea w vae cause ua 
November 23 rd the folloving resolution* 

Resolved, that a message be sent to the Senate, ashing con¬ 
currence of that body in the appointment of a joint select com¬ 
mittee of five neaibera--toro from the Senate end three from the 
louse of Gammons**-'t© draft and report a memorial to the Congress 
Of the Whited States, praying that body to call a convention of 
all the States of the American Union, to tafce into etswidhration 
the present Constitution, said, if need be, to emend this same, 11 ? 

She resolution did not pass, fee other resolutions favoring a consti¬ 
tutional convention were presented to the louse on January 28th and 29thj 
both mere referred to toe Committee on federal Eolations and were never 






















reported. 11 ^ 

ta the Senate, this advocates of the call of a national ccnventicn 
were ©ore fortaaata. Senator love introduced to that body the following 
resolution on February 27 tlu 

Uhereas, 3he people of the state of Forth Carolina have re¬ 
peatedly declared, through their representatives, their desire 
that haraoniottS relations should he fully restored between this 
State and the Felted States, according to the Constitution of 
the Halted States, on the ter m alike safe and honorable to all 
parties} and to effect Such harmony, are frilling, in a constitu¬ 
tional manner, to assent to any amendment of the Constitution of 
the l&ited States, giving full indemnity and security for peace 
and permanency of the Unions which ©ay. be constitutionally pro¬ 
posed, end whatever shall seem to them compatible with civil 
liberty Sad tending to promote the general welfare. % • 

Believing that no better mode can be devised to compose 
the animosities growing out of the late war than that contemplated 
by the alternative proposition in Said fifth article of the Consti¬ 
tution of the United States} therefore, 

Resolved . . . that this state doth /sle, toegj apply to the 
Congress of the United States, for the call of a national conven¬ 
tion, in which all the States, Forth, South, East and Vest, shall 
be represented according to the Constitution, to propose such 
amendments to the Constitution as shall seem fitted to promote 
the general welfare, the peace, harmony and prosperity of the Union 
of the United States) which amendments, when ratified:by three- 
fourths of the several States, Shall be valid* to all intents and 
purposes, as part of the Constitution of the United States. 3 * 1 ' 

this application was adopted by the Senate on March 1st by a vote of 

27 - 6 .*^® it was then adopted by the House after a motion to table was 

defeated by a vote of 17 - 57 *^ Thera is no record in the Journals that 

this final application of the period was presented to Congress. 

Raring the period of the Civil Mar and Reconstruction seven states 

took affirmative action locking toward the call of a national convention 


116 Ibia,.m, 246 and 252. 

117 &a C. Fab, laws (1866 Rev.), pp. 224-8$) the last paragraph of 
the resolution dealt with its communication to the President of the United 
States and to each of the other states* 


* 2 » (1866 lev.), p. 
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by Congress. Of theta seven# the resolutions of KentusJsy# Ohio# Oregon 
Ond fiorth Carolina snare drafted in strict ccmforoligr Vtth the language 
of Article V end thereby bad the legal force of initiating and carrying 
forward the application process. 2bo resolution of Indiana# although 
not strictly in application language, trae passed trader the terns of 
Article V and also tad the force of an application* Only the resolutions 
of gentuefcy and Indiana, hesrever, Cere actually transmitted to Congress 
and carried through the second step of the procedure, therefore# only 
these ttm had the legal force of building up the mandate that Congress 
issue a convention call. As the resolutions of Bew Jersey and Illinois# 
also in proper application fens# sere to receive mandatory force contingent 
upon certain events# it is questionable that either Of them operated as 
an affirmative application action. Moreover, the resolution of Betr Jersey 
vae transmitted to Congress whereas that of Illinois was not. 

for the first time ve see a strong movement in Congress for a recom¬ 
mendation to the states that they initiate the application process. Many 
of the advocates of a national convention in both the state end Federal 
governments emphasized the fact that the only hope of settlement of the 
difficulties between the Berth and the South was through a national conven¬ 
tion of delegates fresh ttm the people because of the sectional prejudices 
of the menbers of Congress. 

Illinois and Indiana did not thinfe that any change in the Constitution 
was necessary# but they both agreed to a convention in the hope that a 
solution to the problem might be werbed out * Bee Jersey thought that amend¬ 
ments to the Constitution sere necessary but she initiated the application 
process only as a last resort. 
























Waste me a feeling in sma parts of the South that if a national 
convention could not settle the controversy by proposing amendmen ts^ 
then the body should divide up the common property of the yederal Govern¬ 
ment and bring about a peaceful dissolution of the union* 
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0I 1 13BGJSH$ PERIOD 1 


2b©r® lias been a flood of applications fro® the states fro® 1900 to 
date, Shis period reveals .a nee use of the application process,, In the 
first three periods application was made by a state because a convection 
was thought to be desirable. Beginning with the twentieth century, how¬ 
ever, the process has been used primarily as a prod in the side of Congress 
to force that body to propose a specific amendment. The applications of 
tilts period will be presented under the specific topics of amendments for 
which purposes the contention was to be called. 

Direct Election of United States Senators 
A resolution providing for amendment of the Constitution of the 
Baited States ashing senators elective by a direct vote of the people 
was first introduced in the lower house of Congress in 1826 by Henry E. 
Storrs of Hew fork. Che resolution was tabled. 2 


1 In the first throe chapters the writer has attempted to give in 
detail the action on each resolution by the legislatures. She text of the 
resolutions was also given when practical. Since there were so many appli¬ 
cations during the period covered by this chapter and since many were simi¬ 
lar in tact, the writer has given the text of typical ones in Appendix A. 
She pertinent information dealing with action on the applications In the 
states and in congress has been given in the tables in Appendix B. 

2 Ames, op. tit., p. 6 lj fl. B. B.fl . (19th Cong., 1 st sees.}, p, 298 . 
fbte first formal action found by the writer looking toward the direct ©Mo¬ 
tion of senators was in the resolution introduced in the lower house of 
Pennsylvania cm Dec. 16, 1808 in which the senators from that state in 
Congress were instructed and the representatives were requested to "us© 
their influence" to bring about such an amendment, ffce resolution was re¬ 
ferred to a special committee which reported a substitute Similar to the 
original except that it called for the reduction of the term of senators 
to three years. Neither the substitute nor the original ever cams before 
the Bouse for a vote. —Bfc. H.d . (1808 Deo.), pp. 66 , 166 , 167 , 296 and 297 . 
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There cartinuad agitation for such on amen&aent with some state legis¬ 
latures memorialising Congress for its proposal and with the introduction 
of the resolution in Congress She movement did not gain significant 
momentumi however, until the last decade of the nineteenth century. Bor¬ 
ing the period from 1&9S to 1902 such a resolution was passed hy the lover 
house of Congress on five separate occasions hut never came to a vo4a in 
the Senate.* 

It soon became apparent to the advocates of the amendment that in 

order to get action from the Baited States Senate stronger measures than 

memorials to Congress would have to he used. As early as 1891 the lower 

house of the Team legislature had before it a joint resolution 

proposing to the several States to join with the State of Texas 
in an application to Congress to can a convention for the purpose 
of considering amendments to the constitution of the Baited States 
and especially an amendment to elect Baited States Senators by the 
people.^ 

In 1895 the legislature of Sebrasks adopted a resolution stating that It 
was the desire of a large majority of the people of the nation that senators 
he elected by a direct vote of the people and that Congress had "failed, 
neglected and refused to submit SuCh an amendment to the several States 
for their ratification or rejection. She legislature tooted the amend¬ 
ment which it wished the convention to propose. 

gbo years later the Wisconsin Assembly considered an application 

. 5 George B. Baynes, The Election of Senators (Wee fork* B. Bolt 
and Company, 1996), pp. 10X^110 

b B.Jr* Sea. #90 (52nd Cong., 2nd seas.)—Jan. 16, 1893} H.J. Sea. 

#20 ( 53 rd Cong., 2nd sess.)—July 21, 189 b} H.J. Bos. #5 < 55 th Cong., 

2nd seas.)—May 11, 1898} H.J. Bee. #28 ( 56 th Cong., 1st sees.)—Apr. 33 , 
1900} and B.J* Bes. #bl ( 57 th Cong., 1st sess.)—Bob. 13, 1902. 

P B’jr. Bes. #17 was reported favorably by the Comalttee on State 
Affairs, ordered engrossed by a rote of 68 - 23 , reported engrossed, but 
considered no further. Ten. H.J . (I 89 I Jan.), pp. 226, 2?5> 57b ana 58 b. 

6 App. B, Table 3, #33- 
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resolution for a convention to propose three amendments, this last of 
which was for the direct election of senators.? in 1897 the Utah House 
had before it a Joint resolution applying for a convention to propose 
amendments "for the election of President and Vice President of the Halted 
States Senators by the qualified electors in the several States."® In 
neither of these last two states, however, did the resolutions pass even 
one house. 

Although Bebrasfia was the first state to use the application process 
for the desired amendment, Pennsylvania was the state really to give the 
movement momentum. In 1899 the General Assembly of that state adopted a 
resolution directing that a joint committee of five be appointed to con¬ 
fer with the legislatures of the other states with tie view of bringing 
about the shbmlsslcn of an amendment far the direct election of senators 
and to report bach to the legislature in 1901.9 fhe committee reported 8 9 10 
on Februaxy 5 , 1901 that it Was of the opinion that the Halted States 
Senate would not tafia favorable notion in relation to the popular election 
of its membership until resolutions were passed by two-thirds of the states 
malting application to Congress for a convention to propose such an amend¬ 
ment. Paring the interim, the committee find drafted an application reso¬ 
lution for this purpose and had stmt it out to the governors of every state 

7 A. dt. Be®. #28 was introduced on Feb, 12, 1 895 . the other two 
amendments desired dealt with placing silver bullion on an equal footing 
with gold and the date of the beginning of the tern of office of President. 
She resolution was indefinitely postponed* —Bis. A.J , (1895 Jan.), pp. 281- 
82 and 719. 

8 H.J. Ees. #1G mas introduced on Feb. 2, 1897 and was referred to 
the Committee on Federal Halations but was never reported bach to the Bouse. 
—Utah H.J . (1897 Jan.), p. 140- 

9 a*. B.J . (3899 dteu), P. 106. 

10 For the report of the committee see Pa. S.J . ( 19 GI dan.}, pp. 362-6?. 

I ' 

















requesting that the satterbe brought to the attention of the legislatures, 
She committee then recommended, among Other things, that the Pennsylvania 
General Assembly adopt the drafted resolution and that a standing com** 
mittee of the legislature be created to take charge of the natter not 
only during the sessions of the ted houses, but also during the Intervals 
thereof. A resolution creating such a committee for two years was adopted. 11 
She application resolution was also adopted. 13 

In December of 1900 Georgia set up a committee similar to that of 
Pennsylvania.-^ Shis state, however, did ant make application daring 
this period. She next year the Arkansas legislature also set up a similar 
of Correspondence. *** Previsions of the applications set up 
legislative commissions In Montana, Ohio Sad Oklahoma from 1908 to 1911 .*5 


All of this agitation began to bear fruit since an application for 
this purpose was considered by thirty-eight of the states from 1901 through 
1911.*6 Shirty of these states adopted a total of sixty-nine such appli¬ 
cations. 1 ? Stash a measure ms adopted by on© house of three other legis¬ 
latures and a fourth ms stopped only by the governor’s veto after it had 
been adopted by both houses of the legislature. A study of the geographical 
distribution of these shorn that they were adopted almost uasnlnoualy by 
the north central and western states, whereas they were Adopted by only 
core-half of the southern states and by only three of tee north atiantlc 
states. 

A large majority of tee applications were similar in fora in teat the 

U (1901 tfan.), pp. 863-64. 

12 App. A, Doe. $L and App. Bj Sable 3, #56. 

13 la. laws (1900 Got.), pp. 502-03* 14 Ark. Acts (1901 dan.), p» 408. 

15 App. B, Sable 3, #p, #4? and #4$. 16 Jbi§., fable % 

~ IT Ibid . , fable $. 

















desire Of the people for the direct election of senators and the inaction 
on the part of Congress to propose such on amendment sere pointed cut in 
the preambles. Sin states sent further end stated that it had been made 
dear that the only "practicable method of securing a suhoission of Such 
an amendment to the States" was through a constitutional convention. 1 '' 
the resolve itself in very definite language requested that Congress call 
a convention in pursuance of Article V and in a majority of the eases it 
also stated in this part of the application that the dimventiOn mas to 
propose an amendment for the popular election of senators. A# a general 
rule, the application did not quote the amendment to he proposed as in the 
case, of Behrasha in 1393# hut stated in general "terms the purpose of tjae 
convention, further provisions were usually made that copies of the appli¬ 
cation he sent to the other states inviting their cooperation and to 
eongensa. Because of this circulation of the resolutions many of the 
applications adopted hy different states were identical or varied very 
little. 

the General Assembly of %m& adopted a Joint resolution In 1906 
directing the governor to invite the governors of the several states to 
send representatives to an interstate conference to he held at Sea Koines, 
or elsewhere* 

for the purpose of securing such action on the part of the several 
States as will result in the calling of a constitutional convention 
for the proposal Of an amendment to the Constitution of the United 
States providing for the election of United States senators by a 
direct vote,19 

18 Ibid ,. # 13 ., 15* 16 , aG* 21 and 36 , 

19 leva Acts and Res . (1906 dan.)# P* 212. 

♦ 




















the conference was called by Governor Cummins and was held in Bes Koines 

i h December of that year. It vac attended V thirty-three delegates 

fro® twelve states, who ted either despaired of ever getting the action. 

they Wanted through the Senate of the Baited States or else who believed 

that the application process was the best aea n s Of forcing the upper house 

of Congress to act. She resolutions adopted by the conference declared 

that, While this convention would much prefer that Congress 
should sdbalt to the several States a proposed amendment . . , 
so that the States might pass upon it as a Single question, yet, 
inasmuch as the Senate persistently refuses to submit such 
amendment. It therefore earnestly recommends that the legislatures 
of the several States do . . . mate application to Congress to 
call a convention . . .20 

An executive committee of the conference was directed to carry on the 
campaign to induce two-thirds of the legislatures to adopt an application. 

Hazy of the governors of the various states favored the popular 
election cf senators, but the chief executives of Hichigan, 81 Hevada, 88 
Nebraska , 2 3 and Oklahoma 21 * recommended to their legislatures the adoption 
of an application resolution. 

there was opposition on both the state and national level to the use 
of the application process by the states, there were those Who were opposed 


20 "the Bee Heines Conference, 11 Outlook. 3XXXJV { 1906 ), 902. 

& Governor H. S. Friagrae stated that the reform could "never he 
accomplished in any other way." —Kich. 8.J . (1901 daa.), p. 63 * 


22 Governor EeinhoM Sadler thought it "the practical and only way 
to bring the tetter to a successful conclusion." —Governor’s Hessage, 
gev. Awn, to S. & g.d. (1901 dan.). 


(1901 Jan.), p« 


2k Governor 0. g. Haskell was of tire opinion that it was the "only 
practical way likely to lead” to the desired amendment. —Qfcia. g.J . 
(1907 pec.), p. 80 . 
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tf the popular ©lectioh Of sectors end Who therefore were. opposed to 
$uy -action bringing about.stick .ap,mendment«...Also,..there_vox© those 
Whewere opposed to -tlu§ ; .cs.U. % oS!.a..ocateatlek.a© they were afraid,?ef what 
snick a,-feo^.sii^.^o r ._ George K, fwtp of the Sewn Senate, 

M.Jkfsr reason .for votingagainst a*. application's bejtng.considered;hy.. 
that bo$yt,,,. ( 

% believe it is bad policy, 1* sot unsafe, to call a convention 
to amend of revise the Constitution with so check upon its 
deliberation at a time than the country is unsettled on so many 
important questions of varying interests to Its different sections .25 

Come of the United States senators who sere opposed to the direct election 

of their ova membership saw in the proposed convention a portent so great 

that they preferred the Stibrntseien of the amendment by Congress rather 

than to run the risk of the assembly of such a body. 2 ** Senator Heybura, 

who was opposed to the popular election of senators te the bitter end, 

had the following to say on the assembly of a convention* 

... 1 do not believe that any nation . . . could make a consti¬ 
tution today, with all the sectional interests, with all the 
individual and class interests. la this country, Just as soon as 
a constitutional convention was assembled they weald be seeking 
to open every door to access and to carry oat or make possible 
the carrying out of the fallacies* the feds, and the fancies of 
the imagination of the people who talk about the Government and 
the Constitution of the Halted States as glibly at though they, 
taew something about it* ... If anything ever came out of it 
Jjk convention/ . . . you would have crystalised in the orgno&O - . . 
law of the. land every vicious piece of proposed legislation that 
we have had to fight down all these years to maintain our civili¬ 
sation. . . . fi 7 

Biere were those Who were in favor of the amendment but who were 
opposed to a convention to propose it. A resolution was introduced in 


25 town B.J . (1907 dfcm.)» p. 282. 

26 George S. Haynes, the Senate of the Halted States (Bostons 
Houghton Hifflia Company, 1938), 1*107. 

27 Ceng . Bee , vol. 46, pp. 276? and 2772. 





























each house of the Hew York Legislature in 1902 in which it was stated 
that the convention method of proposal should he used only "as a last 
resort" and therefore Congress was asked to submit the amendment. 2 ® later 
in 1919 a similar resolution was introduced in the Assembly, 2 ? Hone of 
these resolutions were received favorably by either house. 

$he Colorado General Assembly, however, in 1907 adopted a memorial 
in which it was the opinion of that body that it was unnecessary and un¬ 
desirable in order to secure one amendment to expose the Constitution to 
"the dangerous attack to which proposals of a general amendment would 
subject it in a Constitutional Convention." the memorial went on to say 
that it could not be expected that a convention of "more sagacious and 
more signally patriotic men" could be assembled than the "far-famed 
fathers of the Republic who framed and established tire Federal Consti¬ 
tution under the guiding hands of Washington, Hamilton, Jefferson find 
Jtadisen." In tire last part of the memorial Congress was ashed to submit 
the amendment.30 

She Oklahoma application of 1908 directed that a legislative commission 
be created to be composed of tire governor and eight members appointed by 
him "to urge action by the legislatures of tire several states and by 
Congress" to the end that a convention might be ealle& «31 Governor Haskell, 
however, in a memorial sent to Congress 82 by him as ehaixssm of the com¬ 
mission, seemed to imply that the application process was being used by 

28 (1902 Jan.)# p. 492 and S, Y. S.J . <1902 Jan.), pp 390-51. 

29 Y. A.J . (1910 Jan.), p. 70. 

30 Cole* Laws (2907 Jan.), pp; 638 - 39 . 31 App. A, toe. #4. 

32 . Senator Owen presented tire memorial to the Senate cur Hay 1, 1908 
and Representative Ferris presented it to tire House on Apr* 30 , 1908 . It 
was'printed as Senate tocmwmt #454 ( 60 th Ccmg.> 1st seas.). —Cong. Bee,, 
vol. 42, pp. 5511 , 5515-20, 



























the states Merely to force Congress to submit the amendment! 


the notion of twenty-seven States of the Union in request¬ 
ing a convention of the States most impress the Congress that 
patience has almost ceased to te a virtue and that Congress has 
not listened with even diligenep ted justice to the source of all 
power — the people of the country, » . . shall Congress defer 
longer the submission of tease needed amendments to the Consti¬ 
tution when « . . substantially two-thirds of the population of 
tee United States has united in a call for such a convention! 

fh® memorial Included teenty-three applications of the various states. 
Homy of these have never been presented to Congress at any other time.33 
From 1902 to 1911 so resolution for tee desired a m end ment was brought 
to a vote In either house of Congress. Certainly, it mould have teen 
masted effort on tee part of tee Souse to have kept teasing tee reso¬ 
lution when tee Senate had shown that it would not bring it to a vote. 
Finally, in 1912 after mute wrangling, tee tense and Senate adopted a 
joint resolution proposing tee Seventeenth Amendment to the states for 
ratification, tee applications constantly pouring into Congress from tee 
various states must have ted their effect cm tee Senate. Sad all of tee 
applications of that decade on this subject been presented to Congress 
ted ted there been seme system for keeping account of teem, the fear of a 
constitutional convention might have brought about tee proposal of the 
Seventeenth Amendment before 1912* 

Anti-Polygamy 

In 16 $6 when Utah was admitted to tee Union an ordinance, white was 
irrevocable without tee consent of tee United States," was included in the 
constitution which forever prohibited polygamous or plural marriages 
fhis was one of tee conditions set forth by Congress in tee enabling act 


33 App. B, Sable 3 . 

_ 34 Art. HI. —Sharpe, og. ate., VI, 3705. 


















Which had to he fulfilled before Utah was to ho gives statehood. 35 At 
the time, this was thought to be the necessary precaution to guard 
against the practice of polygamy by the tforaottS, 

With the investigation of the right of Seed Smoot to his teat in 
the United States Senate it was brought to the attention of the public 
that polygamy end polygamous cohabitation still existed in Utah contrary 
to the constitution sad statutes of the state.^ Congress had passed 
legislation dealing with polygamy in the territories, but after statehood 
the natter was automatically removed from the jurisdiction of the Rational 
Ceveruaeat* She difficulty lay in the fact that it was a problem within 
the sphere of state government which was not being solved because of the 
inaction on the part of Utah to enforce its statutes and constitution. 
Joseph F. Smith, President of the Mormon Church, admitted before the in¬ 
vestigating committee that he lived in polygamous cohabitation with five 
Wives, but stated that even so, it was none of the business of the United 
Bt&t&S m 

. . * it is the law of my State — it is not the law of Congress 
under which X am living and by which t ant punishable. It is the 
law of my State, and the courts of my State have competent juris¬ 
diction to deal with me in my offenses against the law, and the 
Congress of the United States hem no business with my private con¬ 
duct any mere then it has with the private conduct of any citizen 
of Utah or any other State. Xt is the law of my State to which X 
am amenable, and If the officers of the law have not done their 
duty toward me X can not blame them. X think they have some 
respect for me.37 

Since the state had failed to solve the problem, seme people began 
to think that there was no way of reaching the crime and eradicating it 

35 Ibid ., p. 

%6 For the proceedings of the investigation by the Semite Committee 
on Privilege end Elections see S* Jtoc. #h86 (59th Cong., 1st Cess.). 















other than by an amendment to the Constitution of the United States 
giving the Rational Government Jurisdiction in the isatter.^ She first 
snti-po3yga®or amendment had been introduced in Congress in 1875.39 ft 
was Introduced at Inter tines hut was never adopted by either housed® 
Share was a uniform condemnation of polygamy, but serious objections vers 
advanced against the passage of the amendment. Bum members of Congress 
sere afraid that the adoption of such would tab© away from the states 
their power to legislate on offenses connected With adultery hod set a 
bad precedent for invasion of the sovereign rights of the elates. Others 
thought that it did not cover a subject of sufficient importance to be 
incorporated into the Constitution and that the evil could be remedied 
by the than present state and Federal lasnj.^ 

During the decade from 1906 through 1916 thirty-one state legis¬ 
latures considered a resolution making application for a ccmventlon to 
proposean anti-polygamy amendment. 1 ^ SWmty-si* of these adopted the 
measure.^ (hue house of four others also passed it. 

dll of these resolutions mm practically identical in form and 
text.^ She preamble pointed out that according to the investigation made 
by the Senate polygamy still existed in the United States and that there 
was a "demand for more effectual prohibition thereof by placing the subject 

38 JUlius 0. Burrows, "Another Constitutional Amendment necessary,“ 
lufle-pettdggt. 231 (1907), 10^. Burrows was a United States senator from 
Michigan and Chairman of the Senate Committee on Privileges and Elections. 

39 Ames, op. clt«, p. 07®* 

40 a. A. Unsaaao, Pro posed Amendments to the Constitution (B. Boo. 
# 551 , 70th Cong., 2 nd sees.], pp, 1J1-135. 

41 Ibid ., p* 134 . 42 App. », fable 4, 43 Ibid ., tola 5 . 

44 this is with the exception of that of Ohio in 191!. Even in that 
case, however, the resolution was like the others except » long preamble 
was prefixed. 
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proposed the ©renty-flret Amendment to the states and there was no 
longer a desire for a convention to propose such an amcn&SBmt. 


$he rapid rise in Federal, taxes between 1933 and'1938 alarmed soon 
people is this country, iEaey sere distorted by the increasing services 
performed by the Baited States -which sere cede possible V this increase 
in taxes. In their belief, the federal Govemaeat was entering fields 
of activity that should be left to the states. Also* they were afraid 
that the time would case when the Government’s ten demands would sake it 


unprofitable for them to operate their businesses. Along with this they 
thought the rising federal taxes on inheritances and gifts menaced their 
efforts to give their families Security. 

is remedy all of this the American 'taxpayers Association, Inc. in 
193& proposed that the Sixteenth Amendment be repealed and that the 


Congress be limited by a constitutional amendment to a twenty-five per 
cent tax on incomes* gifts and inheritances. She Association placed the 
proposal before Representative Emanuel Cellar of lew fork who was interested 
and sympathetic. He expressed a belief that it Would act be acted upon, 
but he agreed to introduce it In Congress.^ 

On iTtxne 15, 1938 Kr. Cellar, "by request," introduced in the House 
the joint resolution proposing an amendment to the Constitution repealing 
the Sixteenth Amendment and limiting the power of Congress to tax incomes, 
gifts and inheritances to twenty-five per cant .50 She resolution whs 

k9 Rational Research institute* 17 States Say — Repeal the Income 

Rational Research 

50 H« J. Res. #722 ( 75 th Cong.* 3rd eese,)» — Cong . Reo «, vol. 83 , 

P. 05<fc. - . 



g to 25$ (Washington* 





























referred to the Judiciary Committee and was never reported* 

, ©a January 3, 1939 Kepregentativ® CfeUer again introduced the same 
resolution.^ 1 this tints, however, €30 resolution was gives his personal 
sponsorship end the, wards "by request” were emitted* Ibis resolution 
was also referred to the Judiciary Committee and Was never reported, 
died With the adjournment of the Seventy-eisrfch Congress on Jsnmry 3 , 


lifter these two abortive attempts the ©embers of the American Rax- 
Asaociatioa decided that they Were wasting their time trying to 
get Congress to propose the amendment unless they could bring some pressure 
oh that body* they decided that the use of the application process Would 
supply the necessary pressure which they needed. Sheir strategy was, and 
still is today, to get almost two-thirds of the states te make application 
to C o n g ress for a con v ention te propose t his amendment* {they thioW that 
Co ngr ess would ra t h e r submit tf w> amendment than run the rich Of'having to 
can a national constitutional convention. So actually,- the Association 


does not Want a convention bat merely Wants its amendment proposed to the 

states.52 


&x 1939 the association began to campaign quietly for the passage of 
an application resolution % the states* Its amendment was not introduced 
again in Congress until January 29, 1945 *53 By 1945 the campaign had 


§1 H*y. leg* #1 ( 76 th Cong., 1 st sees 4* — -Cong * Beg., vol* 84, p* J 

52 information obtained in an interview with 1. S. Casey, Vice Presi¬ 
dent-Secretary of American Sanpayers Association, Inc. 

93 Representative Hoah H* Ease© of Illinois introduced E.y. lee. 

#88 in the Souse and it wag referred to the Judiciary Committee, this 
resolution, however, was different from the Seller resolution in that 
Congress in time of war could suspend the limitation on an income tan by 
a three-fourths vote in each house for periods not to exceed one year each 


















proved successful In that on application had been introduced before 
thirty-four state legislatures sad had been adopted by seventeen,^ jt 
also passed one house of fits states. She movement then died down sad 
in 1<&9 it thi retired again, la 1950 the eighteenth legislature adopted 

the resolution.55 

Each of these eighteen applications footed the amendment whieh the 
convention was to propose. In each the Sixteenth Amendment was to be 
"repealed" except in the case of Saeshchusetis which proposed that it be 
" a n nul l e d. " Each provided that Congress hare power to levy income taxes 
"from Whatever source derived, Without apportionment among the Several 
States , and Without regard to any census or enumeration," provided that 
such a tax, as veil as that m inheritances and edits, should not exceed 
twenty-five per cent. fen of these included a provision whereby Congress 
by a three-fourths vote in each house in tine of war could suspend the 
limitation on the income tax for periods not to exceed one year each.5^ 
the remaining part of the proposed amendment dealt with the dates on 
Which the provisions of the article Should go Into effect. 

All of the eighteen applications requested Congress to submit the 
amendment after its proposal: by the convention to the legislatures of the 
states fen ratification. Eight of the resolutions contained a statement 
in the preamble that there we then pending before Congress legislation 

—Cong . Sec.# vol. 91, p. 512. Senator Robert R. Reynolds of Horth Carolina 
had Introduced in the upper house a resolution for a similar amendment on 
November 27, 1 $M> accept that the tax limitation would not apply "in time 
of war, and the six month period immediately following," —Ceng. Roe., 
vol. 99, p. StlS. ' She American Saspayers Association, however, did not 
sponsor the Reynolds resolution.. 

5b App, R, sables 6 sad 7* 55 ha. See App. S, fan® 7 , # 8 . 

„ 5^ Ala., Ill,, la,, Heine, Hess,, Jtleh., S.A, R.J. aadRis. 


























proposing tha Ae&ireA asmAr^t*57 iurtmlfy, *mly tiro ©£ thaa© tnro 
adopted at a time when snob legislation was pending In Congress. 58 xt 
baa even been suggested that the legality of these resolutions might he 
challenged cm this basis.52 

Other organisations also bached this movement for an amendment to 
limit the taxing poser after it had gotten under may. One of these vas 
the Committee for Constitutional government* Bepresentattve Hrigit 
Batmaa bf fexas learned of the movement and made an attack on both' the - 
Committee and the amendment from the loser house of Congress in |$44 and 
1945.^° He called the Committee for Constitutional Oovemamat "the most 
sinister lobby ever organized.” He spoke of its efforts in behalf of this 
amendment as "a sneak and devastating attack on the Constitution” and 
he characterised the amendment as a “millionaire *s amendment to make the 
rich richer and the poor poorer." 

He had the foliosing to say concerning the tactics of the Committees 

fhlfi campaign vhlOh is Obviously against the public interest 
has been conducted so quietly and smoothly, backed by huge lobby¬ 
ing funds, that fourteen State legislatures had actually adapted 
the proposed amendment ^/application resolution/ before 1 even knesr 
it mas being considered. 

He also included in the Becord letters, articles and editorials from 
persons oho were of the same opinion as he that the applications adopted 
by many of the states Were nob given the full and open ccmsideration by ; 


57 Ark., Bel./3md., loan, Hiss., BJ5.# la* and^ro* 

5d fyc. and Hiss. 

59 Ita Ceiling,” Business Week. tfaa. 20, 1945, B* 3*. 

69 Cobb . Beo«, vol. 90, pp* 4328-30, 8462-64, 22370-72, 22660-61, 
A2665 t 68, S%5~§9 had vol. 91» pp* 359-62, 2160-63, 7236-38, A640-41, 
*1462*63, A1573-75. 








the legislatures that they should hare had 


6l 

Representative Bataan advised the passage of res cinders "by thole 
States that had adopted set application resolution, Be thought that 

once a State has endorsed, the oaly my to get that endorsement 

off the scoreboard ift to havejghe legislature of that State pass 

such a rescinding absolution . 62 

As to the legality of a rescindsr, ha states that he had referred the 
question ”to the legislative Reference Service of the Congress and to a 

■U 

number of good lawyers’* in whom he had confideaxce. After getting the 
views of others and having made an investigation himself, he mid that 
he was convinced that a subsequent legislature could ^legally rescind 
the action of ft preceding legislature that adopted It.*^3 

2a 1949 rescinding absolutions were introduced in ten of the seven¬ 
teen legislatures vbich had previously adopted the application resolu¬ 
tion.®* Alabama,Artaosas,^ lc®a,^ end Wisconsin®* adopted such 
resolutions, these four legislatures gave various reasons for the rescind¬ 
ing action. Alabama stated that it considered the contemplated amendment 
to be "an arbitrary and entice restriction of the rights which the Congress 
require* to perform its constitutional duty of providing for the general 
welfare*" Arkansas stated that the purport of the application resolution 

& |bid., vel. 9 ©, pp. A266C-61, A2665-68, vol. 91# pp. 359-S& ®n^ 
8163 * See also the statement of Cohn B. Beat, the minority leader in the 
Pennsylvania Senate In 1945# concerning the application of that state two 
years earlier. —Ba« Aegis. £ i (1945 Ian.), p. 1625 * 

62 Ceng. Bee., vol. 91# P» A15?4. 63 Ibid ., vol. 90, p. 846%. 

64 App. B, fable 6 . 

65 Ala. Sen* Acts (1945 Ahn.), p* 159. 

66 Cong. Bee.# vol. 91, p. 1209. 67 Iqm S.A . (1045 tfftn.), pp. 639 

- A Bis. .Bam. (1944-49), pp. 1126 - 27 . 












had been "misunderstood by various members." lews gave as its reasons 2 

* , • ©vents and circumstances have arisen which have increased 
the national debt to unprecedented heights, the payment o t which 
will be greatly jeopardised if such a limitation is placed upon 
the taming power of Congress ♦ , . 

She Wisconsin legislature considered such an amendment as an "arbitrary 
and unjust restriction upon the constitutional right of the Congress to 
provide for the general welfare. * 

On the last day of the May 1944 session of the Kentucky legislature 
the lover house adopted a resolution in which it, and it alone» withdrew 
from the application adopted by the General Assembly at the regular ses¬ 
sion of that year .& fhis action was taken since the application had 
been adopted "under misapprehension as to its true meaning, Intent and 
purpose, and without a fun consideration of the results" that might be 
obtained by the amendment. Even though this rescinding action was not 
Introduced in or acted upon by the Kentucky Senate, it was presented to 
Congress. Even though one does accept the theory that a rescinder is 
legal, that is the status of the Kentucky application from which one-half 
of the legislature has withdrawn! Certainly It is not possible for one 
house to repeal action which required passage by both houses. 

From this It is to be noted tbit the reasons given in the resolutions 
for idie rescinding action were that such an amendment Was unwise, that the 
application had been misunderstood by various members and that circumstances 
had changed since the application and therefore a convention was no laager 
needed to propose the amendment that might once have been desirable.? 0 

69 &t. B.J . (1944 May), pp. 3523-24. 

70 It should be noted that the Writer has not considered as resciadere 
the resolutions introduced in the legislatures of Massachusetts, Michigan, 
Pennsylvania and Wyoming as well as that adopted by the Illinois legislature, 

- all of which are in the form of a memorial urging Congress not to repeal the 
Sixteenth Amendment or not to call a convention for that purpose. 
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Beprosentative Patman was concerned that the Committee for Consti¬ 
tutional Government might attempt to bypass Congress altogether* 

If Congress does not call the convention Rafter two-thirds 
of the states have made application^ this group trill declare 
Congress is violating the Constitution and proceed to call one 
themselves, submit the amendment to the States, end when ratified 
by three-fourths they trill proclaim Its adoption and insist upon 
constitutional government* Xu this tray it trill be possible to 
bypass Congress.? 1 

Certainly he was unduly concerned in this aspect of the matter since such 
a convention called by any other body than Congress would be eatralegal 
and therefore no amendments adopted by it would have a Standing of formal 

In 1$49 the legislatures of Michigan and Hebrasfca adopted applica¬ 
tion for a convention to propose an amendment Uniting the taming poser 
of Congress.? 2 Although the amendment to be proposed in this case is also 
tip limit the taxing power of the federal Government, theapplication is 

different from that advocated by the Aaerisma^li^h^unl Association.^ 
Xu the Michigan and Sebrasto resolutions the tfeited States treasury would 
return to the states a certain amount of the money collected la the states 
to be spent in any way In which the legislatures should dee fit* Shis reso¬ 
lution has been Introduced In a number of legislatures and has been adopted 
by one house in two states.? 1 * 

fhe advocates of this amendment evidently do want a convention Since 
they state a belief in the resolution that the states can limit the power 
of such a body by applying for an identical amendment, they# therefore, 

?! Gong . Bee ,, vol. 90# f. Afidd^. 

72 App. B, fable 7# #X 8 and #14. 73 Cf. Boos. #1© and #Xl in App. A 

74 to, and fa. Be® App. B# fable 6. 


















would have no fear of a convention since they believe It could propose 


only that a m e ndment for which applications were made. 

It may be seen, therefore, that nineteen states have made applica¬ 
tion for a convention to propose an amendment to limit the federal tax¬ 
ing poser. All of these have had as their objective a constitutional 
amendment which would abolish the so-called "Welfare State** by reducing 
its source Of revenue. She American Stoxpayers Association is very 
optimistic that Within a few years enough states Will have adopted its 
application resolution to force Congress to propose the amendment 

if the election of 1950 is an indication of a general trend toward 
the right in this country, it may mean that within the next that 

Congress may face the problem either of proposing an amendment which is 
net deemed necessary or of having to call a convention which very few 
people want* 

limitation of the tenure of Office of President 
the success of the democrats in 1940 in breaking the tradition of 
the two-term limitation on the Presidency was fresh in the minds of the 
people in 1943. Some looked, with alarm to the election of the next year, 
these persons thought a limitation should be written into the fundamental 
law to keep the precedent of 1940 from being repeated, th 1943 the legis¬ 
latures of Shtr states adopted applications to Congress to call a conven¬ 
tion to propose an amendment limiting the tenure of office of the President 
to two terms .76 fhe measure was also introduced in two other states but 
failed Of adoption *' 77 four years later a fifth state also adopted a 

73 Information obtained in an interview with B. S, Casey, Vice Presi¬ 
dent-Secretary of American taxpayers Association, Inc. 

*?6 HI., Iowa, Mich, and His. —See App. S, Sable 10. 77 Colo, and Pa. 
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stellar application.*?® Only the Wisconsin and Montana resolutions sere 

stellar in text. SEhose of Illinois and lam @wo Congress the choice 

i ... 

' of calling the convention or of proposing the aaandaeat*, 2h March 1<&7 

[ Congress proposed the fVenty-secoad ibaendmsnt and there was no longer 

' any need for a convention to propose such an amendment. 

| World Federal Government 

With the beginning of World War II many people in this country thought 
that a World organization should he set up which would he strong enough 
to preserve the peace after the fighting Was over. Wince 19*1 twenty- 
three state legislatures have adopted the so-called Hasher resolution 
which supports the theory of a United world government for the sate of 
peace.this* however, was merely a resolution urging the umbers from 
the state in Congress to introduce and to Support a resolution eoasitting 
the Whited States to the principle of a World federal Government.® 0 

Xn 19*9 the legislatures of six of these states strengthened their 
position by adopting an application to Congress for a convention for the 
"sole purpose" of proposing an amendment to the Constitution to enable the 
participation of the Whited States in a World federal Government with 
limited and defined, powers adequate to preserve the peace.®* All of these 
applications ware very stellar in text.® 2 It is interesting to note that 
they stated that thir convention Was to be called for the sole purpose of 
proposing this amendment and it would seen to denote a belief on the part 
of the legislatures teat the power of a convention once assembled could be 


78 Montana. —See App, 3, Stable 10. 

79 She Eurtett (Worth Carolina) Morning Herald, ter. *, 1951. 

$0 Worth terCites was the first to adopt tee Humber resolution. 

.-• Jr. C. tmo (19*1 dan.), pp. 63**38. 

81 App. B, Stable 11. 82 for the W. C. resolution see App. A, Boo. #14. 
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limited V the applications. Bio writer baa found that the same reso¬ 
lution was considered by Michigan, Minnesota and Utah In 19^9 and b£ 

Res York in 19?Q. Hons of these states, however, adopted It. 

Resolutions rescinding the applications of three of the states were 
introduced In the next Sessions of the legislatures:. California^ end 
Hew Jersey^ in 1950 and Hortfc Carolina^ i» 1951 . 

general and Miscellaneous 

During the recent period there have been only five applications for 
a general convention* Bocae in 1899, Washington in 1901, Missouri in 190? 
and Wisconsin in 1911 and 19®9*^ Share were ten applications for a 
specific yarawnSwtBffir of a miscellaneous nature. Xu 1911 Illinois adopted, 
a 3 oint resolution ashing Congress to call a convention to propose an 
amendment granting to Congress the power to ’'prevent and suppress monopo¬ 
lies throughout the United States by appropriate legislation*" 8 ? In 1913 
Missouri applied for a convention or ashed Congress to propose an a mend- 
meat providing that no inferior federal court should have jurisdiction 
sever questions involving the constitutionality or validity of any stats 
law and that the Supreme Court Should decide such cases by the concurring 
opinion of every member. 8 ® In 1920 Louisiana wanted a convention to pro¬ 
pose an amendment providing "that all amendments to the Constitution of 
the United States shall be submitted to the qualified electors Of the 
several states for their ratification or rejection* Seven year® later 
the legislature of Idaho made application for a convention to propose an 
amendment providing that no securities issued either by the federal 

83 8 .#. Res. #1. 8 b A. Con. Res. #13. 89 S. Res. #1?0. 

86 App. B, Sable la, #?, # 11 , #1$, #Xb and #15. 

87 Ibid ., #5. 88 Ibid ., #8 


89 Shift.. # 6 . 
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Qemrmmt or any state or political subdivision should Isa exempt tm a 
tarnation .^ 0 California m&e a similar application in 1935.^ Xn the 
setts year California also made a second application for a convention to 
propose an eaendaent providing that Congress should have the poser to 
regulate hours of labor and prescribe miniatra sages in all industries* 
intrastate as well as interstate .^ 2 

In 1939 Oregon applied for a convention to propose an attendant 
"to protide for the establishment and operation of the philosophy and 
principles of the lownsend {rational Becovery fajan. M 93 four 7 am later 
Pennsylvania adopted a resolution for a convention to propose an amend- 
nent prohibiting the imposition of conditions upon grants of money and 
rebates of taxes to the states.^ In 1945 Florida applied for a conven¬ 
tion to propose that treaties should "be made by the President and with 
the advice and consent of both Souses of the Congress. fhen, lastly# 
fexas in 1949 made application for a convention to propose that the 
"ease of tl, S* v, California, 332 C.S, Ip, insofar as it announces the 
doctrine of paramount rights and dominion on the part of the ftoited States 
as against the State of California” be repudiated.^ 

Shore fere else a number of applications of a miscellaneous and 
general nature which were Introduced before legislatures during this 
period, but which were not adopted, the Alabama lower house in 1919 con¬ 
sidered a general application »^ 7 She next year the Sew fork Assembly also 

90 Ibid .. #4. 91 Ibid.. #1. 92 Xbig<##2. 

93 Ibid .. #9. 94 Ibid .. #10. 95 |blg'» #3. 

96 Ibid .# # 12 . 

97 Ala. g.J . {1919 dan.), p. 402. 


















considered a similar resolution.93 a joint resolution of Ohio vas for 
a convention to amend the Constitution to change the time of meeting of 
Congress *99 ®iq purpose of an application considered by the Illinois 
Senate in 1937 vas to give Congress a broader control over economic con¬ 
ditions, business and industrial processes,* 00 A member of the Kansas 
Senate in 1945 wanted a convention to propose in amendment relative to 
the posers of President.* 01 S»o years later the loser house of Wisconsin 
rejected an application relative to foreign relations by a vote of 46- 
42. 1C ® ,|a 1944 the He# York Senate had before it an application relative 
to the freedom of speech, press and religion and peaceable assembly,**^ 

S#o years later the same body considered a resolution for a convention 
to propose an amendment relative to the ratification of treaties by 
Congress **°4 And lastly, the He# York Assembly considered applications 
la 1949 and 1950 for a convention to propose an amendment providing for 
the direct election of the President and Vice President.*^ 

Bescinders 

She recent period has Witnessed the first action of a state legis¬ 
lature to rescind an application formerly made by that state, Hahy of 
these rascinders hate already been discussed in this Chapter and one will 
be .discussed in the nest. She question of the legality of such action 
Will be discussed in Chapter VI. A brief anmmry off all of these resoinders 

98 S,Y, A,J . <1920 dam*), p* 77* 99 QhlolU . (1927 Jan.), p, U8* 

, 100 m. 8,a * (1937 dbn*), p, 95* 101 gaas, (1945 Jau,), p*54-55* 

102 Wis. Joumal JadSf (1947 <Taa.), p. 753* 

103 KJ.Y. s^r . (1944 dan,), pp. 617-18. 104 Ibid . (1946 Ian.), p. 737* 
105 H. 1, A.jf . (1949 dan.), p, 16| and H, I. A.y . (195° p. 656-5?* 
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Is given here* 

Florida adopted the first rescinds? in 1903 then an application 
resolution which had been vetoed by the governor was Withdrawn, rescinded 
and revoted. In 1927 Iowa, by a Joint resolution, attempted to "with¬ 
draw ant rescind” its applications for the popular election of senators, 10 ? 
fh© reason given was that a cmventlca was not needed for that purpose 
since the Seventeenth Amendment had been proposed. She action mentioned 
the applications of 1904* 1907 and 1909 along with the resolution of 1906 
directing the governor to invite representatives to an interstate conference. 
She application of 1911 Was not mentioned in the rescinding resolution, so 
it would appear that it has not been rescinded. 

In 1927 a Joint resolution was introduced in the West Virginia louse 
which would have ^withdrawn and nullified” the application of that State 
twenty years earlier for am anti-polygamy ameafiaent. 108 Eleven states con¬ 
sidered reseihders of the applications for A convention to propose an amend¬ 
ment to limit the taxing power of the Federal Government. X09 Four of these 
were adopted hy the legislature and on® was adopted by the lower house. 110 

Then lastly* there were three states considering resolztderS of their appli- 

ill 

cations for a World Federal Government. 

1G6 Fla, laws (1903 Apr;)* p; 64?. 

107 Iowa Acts (1927 Jan. ), pp; 354-56* 

108 W; Va* B.J * (1927Bar.), pp* 743-44* 

109 App* B* fable 6* 

110 Snpm; pp* 121-122* 

11 1 Supra , p. 126. 
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AGSfXOH OH y pg AFFXtXCATIGSS W S35&5SES ^ Ht Cffl^BSSS 


Since the ratification of the Constitution in 1788 forty-sin states 
have made one hundred sixty applications to Oohgress for the call of a 
national constitutional convention in pursuance of Article V. 1 Many of 
these are similar in text since it has been the policy from the. very 
beginning for a state to circulate its application among its sister 
states in order that tfcqy might concur In its action*® AH of the appli¬ 
cations for a convention to propose an anti-polygamy amendment are practi¬ 
cally identical except for a phrase left out here or added there.3 


Let us nos the text of these one hundred sixty applicat ion s 


to see shat is contained In them. Most of the applications have a preamble 
which sets forth the need of constitutional amendment. A great majority 
of those for a convention to propose the direct election of senators 
pointed out the inaction on the part of the United States Senate in pro¬ 
posing such an amendment. A few of these went so far as to state that the 
"only practicable method of securing a submission of such an amendment” was 
through a convention.^ 

1 App. B f table 1. 

2 the legislative committee which drafted the Virginia application 
Of 1788 also drafted a letter of transmission to the other states and this 
letter was adopted by the legislature, —see p» 17, snurau this Is the 
only case of this found.fey the Writer, the usual procedure has been for 

a provision to be made in the application charging the governor Or secretary 
of state with the duty of transmitting the same to the other states. 

| Ohio *s application of 1911 on this subject was Xtte the others ex¬ 
cept that there was prefined a very long preamble. 

•“ h App. B| fable if $13 1 $15* $1&, fP20# $21 and $38. 



















Following the preamble Vo usually find the resolve or enacting 
clause containing the explication proper. Various language late trees used 
toy the legislatures In this part of the application! one Hundred nine use 
am© fora of the word ’’application," e.g., "application is hereby made," 
"hereby make application," "applies to Congress," etc.; tmeaty^seven "re¬ 
quest" Congretos to call a convention} Seven "apply to and request"j three 
"ask end urgently request"! one merely "asks"} tiro “memorialize"} five 

« ■.} ■* V * * 

"petition"} one "resolves that Congress call"} tup "petition and request"} 
one "memorializes and formally applies"} one "applies to and asks”} and 
finally. South Carolina in Its controversial resolution of' 1632 states 
that "it is expedient that a convention of states toe called.” 

Some of the states Have quoted Ida amendment in the application which 
the convention Is to propose. 5 fhe Pennsylvania legislature in 19^3 not 
only quoted the amendment to toe proposed, tout also quoted the resolution 
to toe adopted toy the convention.^ 9toere is a doubt as to the legal effect 
of these m Congress or an assembled eenventlanJ 

gone states in their applications Have also "recommended" or "requested” 

1 

the form of ratification to which any amendment proposed toy an assembled 
convention would toe stohs&ltted.® this has no legal effect other than advisory 
Since congress tons the sole poser of determining which form of ratification 
shall toe used.^ three of the applications to propose the popular election 

5 Xtoia .. #33, #9} fable 7, #l-#20, and fatole 12, #3, #h, #g, #8, 

#10 end psrr .... 

6 App. A, Doc. #13. T Infra, Ch. VI. 

8 App. B, table 9, #1 sad #3} fable 7, #1-#0| and fable 12, #7. 

9 touted States V.. Sprague, 282 ?,8. 7*6 • 

















Of senators contained provisions setting up legislative comissions 
charged with the duty of urging action by the other states end Congress 
to the end that a convention would he called for that purpose. 3 * 0 finally, 
five of the states In their applicatlone gave Congress a choice of either 
calling a craventlen or proposing the desired amendment. 11 She last sec¬ 
tion or resolve of the application usually contains the provision for Its 
transmission to the Congress and the other states* 

Saving examined the texts of the applications, let us nw turn to the 
first step of the application process, that Is, the passage of the action 
by the state legislature. Zn every case except that of Amt Jersey in 1861 
and f&ntuohy in I863, the applications have been in the font of separate 
action on the part of the legislatures, m the first. Sea Jersey applied 
to Congress in thee fifth section of a joint resolution "In Relation to the 
Chian of States" and the application was merely one of a number of subjects 
dealt with In the resolution. 12 She tenth section of a Bantu©*y resolution 
In I863 dealing with national affairs reaffirmed and adopted the applica¬ 
tion resolution of two years earlier. 1 ^ 

A study of the one hundred sixty applications shoes that one hundred 
fine wera joint resolutions, thirty-five were concurrent resolutions, si* 
Wars joint and concurrent resolutions, ten were joint memorials, seven 
were acts or statutes end on© was a legislative resolution. 

Sixty-three of the applications bear the signatures of the governors 
of the states* So far as the Writer is able to ascertain, the others were 

10 App. B, Sable 3, #32, #4? and #40* 

11 Ibid .* #d5l Sable 9, #11 Shble 10, #1 and #2| and Sable 12, #8, 

12 Supra , pp. 80-81. H jgB2& > P* 58. 
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not presented to the chief executives, with the exception of a resolution 
of Pennsylvania in l$k$ which was vetoed.^ As to whether or not ea appli¬ 
cation was presented to the governor depended either on the type of action 
taken or tan the provisions of the constitution and the rules of the legis¬ 
lature at the tine. Bo it is seen that in sons states at certain tines 
the governor has been permitted to approve an application Of the legis¬ 
lature. Would he, however, have had the power to veto the measure had he 
! not approved of it. 1 # 

fits amending article does not mention the governor of the State, hut 
speaks only of the "legislatures.” At the tine of the federal Convention 
only iiassacbusetts gave Its governor the veto poser, so the framers would 
probably not have thought of the usual legislative process of the state as 
i ncluding the c hief executive. 

the reasoning of the Supreme Comet in iheser v. Saraett 1 ^ dealing with 
the ratification process should he pertinent in answering this question, 
the Court, hasing Its opinion on the strength of Bawke v. Smith , 1 ? stated 

the function of a State legislature in ratifying a proposed amend¬ 
ment to the federal Constitution, like the function of Congress in 
proposing the amendment, is a federal function derived from the 
federal Constitution; and it transcends any limitations sought to 
he imposed by tin people of a Btate /through their State censtt* 
twtioas?. 

fhe mere establishment Of the fact that a function performed by the 
legislature is derived Aron the federal Constitution is not all that has 
to be considered, in answering the immediate question. Sh a later case, 


a h Infra . 

3.5 la every State of the tfnion today except forth Carolina the 
governor is given by the state constitution the power of the veto over 
legislation. 

Id 258 B. 3 . 130. 


17 253 W.S. 221. 







nO 

ZJUJ8$2&» the Supreme Coon stated that the use of the word "legis¬ 

lature" In the Federal Constitution does not always imply tin© performance 
of a function of the same character ghe tribunal wont m to say that 

whenever the term "legtsiature" is seed la the Constitution It la 
necessary to consider the nature of the particular action la slew. 

She primary question awe before the Court la whether the function 
* « * is that of making lave* 

She Court then held that a state legislature* in presiding for congressional 
elections Sad for the districts in which they were to be hold, was exercis¬ 
ing the lawmaking power and therefore was subject to the veto of the governor 
as a part of the legislative process*, 

It appears, therefore, that the immediate question depends on whether 
or not a legislature in making an application under Article V is exercis¬ 
ing the lawmaking power as dividing the state Into congressional districts 
or whether it is performing on net carrying forward the constitutional 
function as in the ratification of an amendment* It would appear that the 
latter is the case end therefore an application would not bo subject to 
the veto of the governor. 

the Writer has found two cases in which the governor of a state has 
vetoed an application of a legislature* the first was in Florida in 1903* 

In that fear the legislature adopted a resolution applying to Congress for 
the wall of a Convention to propose an amendment for the direct election fit 
senators. 20 the application was then sent to the governor for his approval. 


18 285 tr.S. 355 

19 It was then pointed out that a legislature might act as an electoral 
body, as in the choice of United States senators under Article lj section 3, 
prior to the adoption of the Seventeenth Amendment, It might act as a rati¬ 
fying body, as in the case of proposed amendments to idle Oonstitution under 
Article Y. It might act as a consenting body as In the relation to the 
acquisition of lends by the United States under Article 1, section 8, para- 

_ graph IT. 

20 S .J. Res. 3® passed the Senate April 20. —Fla. S,J . (1903 Apr,), 
p, 22b. She Souse concurred in the joint resolution three days later by a 
vote of 52-2. —Fla. H.U , (1903 Apr.}, pp. 050-51- 
























She governor, however, vetoed the neaauro and returned It to the Senate. 

He states in hie veto message 21 that in his opinion should a convention 

he called under the provisions of Article V, 

it would he a general convention to revise the Constitution of 
the Halted States, or any part thereof, and taafce any amendments 
thereto, that should he deemed advisable by the delegates par¬ 
ticipating in each a convention. 

He then went on to say that a necessity for such a general revision did 
not exist and that an amendment for the popular election of senators 
should be proposed by Congress as a single amendment for a specific purpose. 
When the question of an overrider arose in the Senate, Senator Blount raised 
the point that since the governor had no right to veto such a resolution, 
there was actually nothing before that body* the Chair ruled that the 
governor did have the right to veto the measure . 22 Senator Blount then 
appealed from the decision of the chair, bat the ruling was sustained by 
a vote of 17~10. 2 3 the overrider failed to pass the Senate by a vote of 
6 - 21 . 2 * 

There Still seemed to be doubt as to whether the governor *0 veto 
applied, as a concurrent resolution passing both houses later in the same 
session stated that the application made to the Congress was "withdrawn, 
rescinded and revolted. 

21 For the veto message see Fla, {3L& . (1933 Apr.), pp* 512-14. 

22 ibid ., pp. 540-42* She presiding officer based his decision on the 
following! 

a. Art. t» see. 7, d. 2 of the Constitution of the United States 

b. Art. HI, see. 2d of the Constitution of Florida 

C. BuleS . and g rectices of toe House jg Bepresentativefl of Jhg Halted - 
States * dT S97 ’□Bder' ’iBiJjLs # 

d* 53^-36 and 

e. ItMaX P* 12, Buies «£ toe Florida Senate. 

S |3 |bid. 24 Ibid ., p. 5*®. 

- 85 fl, Con. Bee, #21 was approved by toe governor May 15, 1933* Ha* 

togs (1903 Apr.), p. ®5. 
































$he second .case of a veto was that of the governor of Pennsylvania 
Is 19^3 ♦ ®he General Assembly of that Conaaonvealth la that year adopted 
on the last day of the session a concurrent resolution Baking application 
to Congress to call a convention to propose an oasendment to limit the tam¬ 
ing power of the federal Oovenrasnt. 2 ^ Governor Edward Martin vetoed the 
measure and filed it along with his objections in the office of the Secre¬ 
tary of the CcBSSOTwealth on June 7, 1J&3. 2 ^ 

She Secretary of the Ccmaouwealth, however, sent the concurrent reso¬ 
lution, in accordance with the last resolve thereof, along with the veto 
message on to Congress Where the two were presented to the Senate by the 
Wise President. 2 ® Either this showed that he did not believe the vet© 
of Governor Martin was valid or that he was in doubt and was going to let 
Congress decide the question. Since he sent the veto message along with 
the application, It would appear that the latter was the case. 

Shears was also a feeling in the Pennsylvania General assembly which 
met in 19^5 that the governor's veto was not valid. Mr. John B. Bent, 
the minority leader of the Senate, introduced a resolution^ which stated 
that the application resolution of the previous legislature was rescinded, 
fie ashed for unanimous consent to consider the resolution and since there 
was Objection, it was referred to the Committee on Buies. It was never 
reported, fhls may not show, however, a belief by the Senate that the 

26 App. B, fable 7# $17• 

27 fhis was in pursuance of Article IV, section 15 of the Pennsylvania 
Constitution which states that should the General Assembly by its adjourn¬ 
ment prevent the return of a bill by the governor, that "it Shall be a law 
unless he Shall file the Same, With his objections, la the office of the 
Secretary of the Commomraalth, and give notice thereof by public proclama¬ 
tion within thirty days after Such adjournment. 

Bb Cong . Bee., vol. 89 , p. 8221. 29 Bat, leg. J . (1945 Jan.), p. 1625. 





















governor *s veto tree valid but sorely that the upper house ess still In 

flavor of the application. In the lower house Representative Horry E. 

trout who had introduced the application resolution in the previous 

session had the following to say concerning the vetoi 

. . . the Governor vetoed the resolution, vhlch however was not 
a function of the Governor; he is not called upon either to 
approve or disapprove a memorial resolution memorialising Congress, 
so that his veto had no effect upon the resolution adopted toy the 
Senate Rouse .3® 

actually, then, the question of the governor's veto of an application 
is political in nature on both Idas state and national level. In a case 
in vhidt he vetoes an application, the legislature falls to override and 
the action is not officially transmitted to Congress, as In the case of 
flQrida^ then he has actually exercised the power. If, however, the 
vetoed application is sent on to Congress as in the case of Pennsylvania, 

It is up to Congress to decide whether the veto is valid in considering 
whether two-thirds of the states have applied, this would be In conformity 
with the practice established In the analogous case of the veto of the 
ratification resolution of the Sixteenth Amendment toy the governors of 
Arkansas and Kentucky. In both cases the ratification resolutions were 
transmitted to the United States Secretary of State who counted them in 

91 

the necessary three-fourths. 


|Q Ibid. ♦ p. 998. 

31 During the regular session of 1911, the Arkansas General Assembly 
ratified the Sixteenth Amendment, but the governor vetoed it. the May- 
special session adopted 6. Con. Res. #9 which directed the Secretary of 
State to transmit the ratification resolution to the united States Secre¬ 
tary of State irrespective of the veto. — Ark. 8.«f . {1911 May), p. 60. 
the Kentucky legislature 3a 191® also ratified the amendment tar H. Res. #4 
which was vetoed by the governor. —Sfrv H.J . (1910 Ann.), pp. 441-42. the 
resolution, however, was printed in the Acts for that year on p. 357 and 
was evidently sent on to Washington since the Secretary of State included 
Kentucky as one of those making up the three-fourths. — P. S. StatB ., vol. 
37, pt. & f p. 1785 . 



















Is there any way in which the people themselves can enter Into the 
application process other than by petitions to the legislature or by 
influence brought to bear on the legislators?- She writer hiss found no 
ease in which it has been attempted to repeal or to rescind an applica¬ 
tion of a legislature by a referendum, 

She Louisiana Senate in its regular session in 1930 indefinitely 
postponed a concurrent resolution which provided 

that the Congress of the Suited States be and hereby is petitioned 
to call a Constitutional Convention for the purpose of proposing 
the repeal or modification of the Eighteenth Amendment to the 
Constitution of the United States, subject to a referendum sub¬ 
mitting the asms as hereinafter provided ,32 “ 

She resolution than provided that the question of the petition should be 

i n clude d on the ballot at the next general election and if a majority of 

the electors voted for it, copies of the application should be forwarded 

to both houses of Congress. She same resolution was introduced in the 

Senate during the extra session that met in September and was rejected by 

a vote of 19-17 

there has been one case in which the initiative was used to set the 

process in motion, the legal voters of Oregon at the general election of 

November 8, 1938 approved^ the following initiative measure* 

Be it Enacted by the people of the State of Oregon* 

Sec. 1. the legislature of the state of Oregon hereby is 
authorised, and directed to m he application to the Congress of 
the Suited States, not later than March 1, 1939# for the calling 
by the congress, pursuant to the previsions of Article V of the 
Constitution of the United States, of a national convention for 
proposing an amendment to the said constitution to provide for 
the establishment and operation of the philosophy and principles 


|2 Uu B. Calendar (1930 May),pp. 139-40. Italics mine. 

33 Ibid, , (1930 Sept,), pp. 8-9. 

3b ISj® vote was 183 , 78 ! in favor of the measure and 149,711 against 
_it~ Oregon. Secretary ©f State*. —Oregon Blue Bosh , 1945-46 , p. 247. 
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of the Sowneend Patienal Becovery Plan, otherwise known and 
described as the proposed General Welfare dot of 1937 
(«.B. 4199).35 

She legislature which convened In January, 1939 adopted S.J. Menu 1, 
a formal application to Congress in accordance with the initiative 
measure* Actually the measure had no legal effect except in an advisory 
maimer as indicating the wishes of a majority of the voters, lad the 
legislature failed to make the application, there would have been no way 
of forcing It* 

let us suppose that the legislature had failed to act e nd that the 
next initiative measure appro ved by the people had mads formal application 
to the Congress for the call of a national constitutional convention in¬ 
stead of "directing and authorising" the legislature to do so* Would such 
on net initiated by the people as part of the legislative power of the 
state be considered an application under Article Vt it the precedent of 
jgnjge v* Saithl ^ is fallowed it would appear that an initiative application 
Would not be counted as one of the necessary two-thirds which Congress mat 
receive before a convention nay be called, la that case the Court state! 
that at the time the Constitution was framed the word "legislature" meant 
not the electorate but "the representative body which made the laws of the 
people” and held that it still have the same meaning. She earn® reasoning 
would also seem to apply against the invocation of the referendum upon an 
application passed by a legislature since that case involved the consti¬ 
tutionality of a referendum Of the ratification of the Sixteenth Amend¬ 
ment by the legislature of Ohio. She decision was also accepted as a 

39 She initiative measure was quoted in the application passed by 
the legislature. Cretan Saws (1939 dan.), pp. 1286 - 87 * 

3& 253 $.8. 221. 
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coatrolling precedent for blocking a referendum on a bill calling a 
convention to consider ratification of the &ramty-first iSmendwent*^ 
loo let no Maine tbs second step in the application process, tbat 
is, tbs transmission of the application to Congress and the action of 
that body On It. She applications have usually contained a provision 
for their otto transmission to the Congress through on® or a groap Of the 
following national officers: President of the Bhited States, Secretary 
of State, President of the Senate, Speaker of the Souse, SteWbera of 
Congress, Secretary of the Senate and Clerk of the Souse. In this way 
the action of the state might be comulcated to either bouse in an 
executive cemssmtcatioa or might be presented by the presiding officer 
of a member. Sr, which Was quite often the mb®, it might never reach 
the floor of Congress at all. 

In order tbat its presidential tenure application would remain in 
force a nd not fall into a state of desuet ud e the EiieM gan legislature 
in 1943 included a provision for the continuous presentation of the reso¬ 
lution to Congress: 

Resolved* fh&t this action • * « is a continuing application 
for the call of. a convention for the purpose named herein, and 
the Congress of the Suited States is hereby respectfully requested 
to provide by resolution that this application be presented to 
each succeeding Congress until tiro-thirds Of the states have made 
similar application. 3 ® 

the Writer has found no nation taken by Congress in pursuance of this 
resolve. 

Idie applications of Michigan and fiebmaska in 1949 to Unit the Pedera] 
taxing poser also contained a section which stated tbat the action constiti 


$1 State ex reU 

ally v. ttrera. Sac’y of State, 127 Ohio 1 


6i&j State ex rel. 


v'jfH? **XCj 





































a "continuing application" until two-thirds of the states had applied. 39 
fiie members of these two legislatures must bows realised the Inadequate 
system of tabulation of this action by Congress since the nest section 
provided 

that Since this is an exercise by a state Of the Halted States of 
a power granted to it under the Constitution/ the request is hereby 
made that the official journals and Record of both louses of 
C«ngress f shall include the resolution or a notice of its receipt 
by the Congress/ together with similar applications from ether 
states/ so that the Congress and the various states shall be 
. apprised of the time often the necessary number of states shall , 
have so exercised their poser under article ? of the Constitution.** 0 

She usual procedure of getting an application before Congress has 

been for a member to present the action along with the presentation of 

"memorials an d resolutions*” in a fee cases mentors have included t heft 

in speeches on the floor or in an extension of their remarks* Once an 

application has reached the floor of Congress/ it might to disposed of 

in two ways* it might to referred to a committee or it might to ordered 

to lie on the table* 

these of the periods frost 1788-1867 that reached the floor of Congress 
were ordered to lie on the table with the exception of that of Hew Jersey 
In l86l which was referred to the Caomittes on dU&ieiary in the Senate.* 11 
With the turn of the century/ however/ the policy in most cases, has torn 
to refer the applications to a committee* these for the popular election 
of senators were referred in the Senate to the Committee on Privileges and 
Elections and in the House to the Committee on Election of Fresidmxt, trice 
President and Representatives in Congress, the remaining applications 


# 11 . 


39 Ibid *, table 7 , #12 and #14. 

hO For toe complete text of toe Hebraska resolution see App. A, Roe. 


. - hi It is to to remembered, however, that thto application was only a 
section of a joint resolution "in Relation to toe Hhion of States. 

--J 2 MIS/ pp. 00 - 81 * 
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since 1900 which reached the floor of Congress were referred to the 
Judiciary Cosamitteo in both houses with the exception of three ** 2 that were 
referred to the finance Committee and tW*3 that were referred to the 
foreign Relatione Committee in the Senate, She writer has found no instances 
in which j of these cora&ttees made say report or held any hearings m any 
erf these applications ♦ 

.Hw things are to he noted by this review ®f the transmission of the 
application to Congress and the action thereon by that boay. la the first 
place the system of transmission la inadequate. Many of the applications 
were newer presented to either house of congress* Sows were presented 'ho 
one house and some to the other* but only a small number were presented to 
both houses, fa the second place* the system of beohbseping V Congress on 
the number of applications is also entirely inadequate. Shore is no single 
official, as In the ease of the states* ratification of an amendment* the 
has been charged with the duty of receiving the applications and of beeping 
account of their number, neither do the rules of either house give exclusive 
jurisdiction to a particular committee. 

48 App. B* fable 7 , # 3 , #11 and #15. 

43 Ibid . * dhble 11 * #1 and # 8 , 























CHAPTER VI.' 
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la. the. five preceding; chapter© of the dissertation a survey hat been 
made* of: the. ways, in which the "application" clause of the emending pro¬ 
vision has operated: through the coarse of American history, fhe study 
has revealed that; certain major problems; have arisen dfeelifegWith the 
pendancy of' applications,. the finally of state; action In applying#, 
implementstlon of the. mandate to "call” the.’ nature and , poser© of a 
proposing convention. She purpose of this chapter is to evaluate these; 
major problems and to determine their present status in the light of one 
hundred aiSty-three years of experience*. 

Article V of the Constitution reads in part that "Congress «. * ... 
on the Application of the legislatures of two-* thirds of the several 
6 tdtes shall call a Convention for propping Amendments She fact that 
during the past twelve years twenty-six states have made such applications 
mates it timely and highly significant that the precise meaning of this 
clause be clarified, nineteen of these states made application for a 
convention to propose an amendment to limit one of the most basic powers 
of any government — the power to tax* Since* the Congress may shortly be 
squarely confronted with the necessity of solving: this problem, which 
stribes at the very effectiveness of its potter to govern, emphasises the 
desirability of an early decision which would dispel the cloud of un¬ 
certainty which new exists as to the modes of operation of the clause. 

35 he role of the legislative branch in making a decision which would 
clarity the "application" clause is the mote responsible since the 
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terminology, however, does not denote the reel force and effect of the 
phrase "on the Application#” Applications, despite the phraseology of 
many of them, carry mandatory strength provided they have been passed by 
the "legislatures" under the authority of Article V and according to the 
fords implied therein, ft is the precise formality of action rather than 
the exact use of language that gives significant force to an application 
resolution, then two*thirds of the states hate applied for a convention, 
these applications, collectively, attain the binding force of law, pre¬ 
clude discretionary decision on the part of Congress and direct that body 
to issue the mail# Article V, however, provides no legal sanction for 
enforcement and,, as will be seen later, there seems to be no judicial 
process under our constitutional system to implement the mandate# 

It is to be noted, furthermore, that under the provisions of Article v 
a convention does not automatically corns into being with the passage of an 
application by the thirty-second state but that it must be specially called 
by Congress, the question, consequently, as to when the mandate that it 
"shall call a Convention" is imposed upon Congress and therefore becomes 
binding requires that body to make the decision as to when two-thirds ef 
the states have made application. In reaching a conclusion cm this crucial 
question, Congress must first answer a number of ausilliary questions, boss 
an application lose its force sad become legally ineffective as me of the 
number Which ie necessary to invoice the mandate cm Congress because ef a 
lapse of time that has occurred since its adoption? toes an application • 
lapse into a state of desuetude and invalidity because of soma other factor * 
Which has intervened to shorten its life since its adoption? Must all of 
the applications mating up the requisite number to invoke the mandate re¬ 
late to identical prepositions of amendment? Zt should be remembered that 





"application," just as the later stage of ratification, is the primary 
prerogative of the legislatures wither than of the Congress* Xtvculd 
appear, therefore, that the "J^gislatureS” which. are designated as organs 
to initiate and to carry through; the application process nay determine 
..sene of the answer® to these auxiHlexy questions in an anticipatory way 


and thereby specifically influence or even control the decision of Congress 


relative thereto* In the absence of an advisory or directive provision 
incorporated in the applications, it seems dear that the necessity of 
originally and independently answering these questions would devolve on 
Congress. These questions will now be examined with the purpose of dis¬ 
closing possible answers* 

Set ns begin with the first of these auxllliazy questions dealing 
with the force and effect of the lapse of time on an application. She 
amending article is silent on the subject and therefore any controlling 
rule will have to be logically construed from the intention of the framers, 
from the past practice or from the desirability of a prompt and effective 
operation of the amending process. She Supreme Court has already dealt 

i . 

with the analogous situation of the length of pendency of an amendment 
proposed by Congress In the case of Billon v. gloss t 

We do not find anything in the article .^fiW/ which su&ests 
that an amendment once proponed is open to ratification for all 
time, or that ratification in some of the States may be separated 
from that in others by many years and yet be effective* We .do 
find that whieh strongly suggests the contrary* first, proposal 
and ratification are not treated as unrelated acts but as succeed¬ 
ing steps in a single endeavor, the natural inference being that 
they are not to be widely separated in time. Secondly, it is 
only when there is deemed to be a necessity therefore that the 
amendments are to be proposed, the reasonable implication being 
that when proposed they are to be considered and disposed of 
presently. Thirdly, as ratification is but the expression of 
approbation of the people and is to be effective when had in three- 
fourths of the States, there Is a fair implication that it must be 
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sufficiently contemporaneous in the number of States to reflect 
the will of the people in all sections at relatively the some 
period, which of course ratification scattered through a long 
series of years would not do. . . . 9a conclude that the fair 
Inference or implication from Article V is that ratification 
must be within some reasonable tine after the proposal,* 

It seems equally logical that the "cmteaporaneeus " premise of consti¬ 
tutionalism utilised by the Court in this case as the proper interpretative 
technique in clarifying the meaning of the ratification process would also 
be applicable to the Immediate question under consideration* Shore is noth¬ 
ing in Article V which suggests that as application of a state is to be 
effective "for all tiros," or that an application in one of the states 
"may be separated from that in the others by many years and yet be ef¬ 
fective," Shore are, however, implications strongly suggesting the con¬ 
trary* first, the application and the celling of a convention "are not 
treated as unrelated sets but as succeeding steps in a single endeavor, 
the natural inference being that they are not to be widely separated in 
time." Secondly, Since it is only When the people, through their legis¬ 
latures, deem amendments to be necessary that application is made to 
Congress to call a convention for proposing amendments, the reasonable 
implication Would be that a convention would meet and propose the needed 
amendments "presently," thirdly, as application is made in response to 
popular demand and is effective when made by the legislatures of two-thirds 
of the states, "there is a fair implication that it must be sufficiently 
contemporaneous in that number of states to reflect the will of the 
people, in all sections at relatively the same period," which of course 
applications "scattered through a long series of years would set do." 
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It reasonable to conclude, therefore, that the fair inference or 

logical Implication frost Article V is that an application has force 
only for a "reasonable time." 

this simple conclusion, however, raises the much more difficult 
question as to what constitutes a "reasonable time." It has been sug¬ 
gested tty Robert J. Sprague 2 that applications would retain their bind¬ 
ing force only during the life of a particular Congress to which they were 
addressed and mould become invalid with the expiration of that body. Be 
conceded the point, however, that should such an attitude be taken that 
the convention method of proposal would become "practically impossible 
and inoperative” as there would be "no hope" of getting two-thirds of the 
states to make application within a two year period* Bis concession does 
nOt seem to be supported by very sound reasoning. If the people should 
become sufficiently aroused V a current movement as to an urgent need 
for amendment, applications could be adopted with reasonable promptness 
due to the fact that the legislatures in all of the states meet within a 
biennium and any of than may be specially convened between regular sessions. 
Perhaps a stronger argument against Sprague*s suggestion might be drama 
from the analogous case of congressional propdSal ia that Congress has 
never addressed an amendment to a specific or existing legislature. 

faster B. Orfield^ suggested that the maximum Ilfs of an application 
Should not continue for more than X generation and perhaps the most perfect 
analogy was to be found in the time allowed the states for the ratification 

2 "gfrai i Be lave a Federal Constitutional Convention, and Bbat Shall 
X+JM" Stelae lew Bevies , XU (Feb* 1910), IBS. 

3 gjhe Amending of the Federal Constitution (Chicago* Callaghan and 
Comply,. 19 ^ 2 ), pTWr* 



of amendments« He failed, however, to speeliy the number of years that 
make up a generation. Jefferson *s yardstick for measuring the length Of 
a political generation was expressed in eery concrete terms, 
that a political generation extended over a period of nineteen years. Be 
arrived'at this conclusion by figuring that a majority of adults living 
at any One time would be dead in nineteen years and that a new majority 
or generation would have taken its place.* 1 

another view that might be expressed on the determining of the pendency 
would make use of a legal fiction to hold that them may be an estoppel of 
application due to matters involved in a Change in pais . Problems that 
have inspired application movements in the past have Since been solved due 
to an informed change or improvement of the social or economic conditions 
out of which the reform movement arose, as in the case of the antl-polygany 
amendment. Or, the demand for the constitutional reform may have been re¬ 
moved due to the passage of legislation, as in the case of the minimum wage 
and maximum hour amendment, or by the use of the alternate method of pro¬ 
posal, as in the case of the Seventeenth, $wenty-flrst and Scanty-second 
Amendments, in all of these cases the purpose behind the movement has 
been satisfied and consequently applications for that purpose would become 
a futility and would retain no future effectiveness.^ Xn connection with 
this it might also be argued that in a determination of a "reasonable time" 
that the purpose underlying each application should be taken into consider¬ 
ation. Bor example, an application for a convention to propose an amendment 

vm*#**-mfkk . . 

4 letter to Sam KSreheval, irmly 12, I8l6* She Writings of fheaaa 
Jefferson. edited by fan! L. Ford (Hew forks Futaara’s Sens, I 892 - 99 ), 
vel. 1@, p, 43. ... 

/, «5 For a similar view see a report of a committee of the lew fork Bar 

Association printed in the Cong , geo., vol. pp. 2924-26 and Wayne 
Wheeler, "Shall We Revise the Constitution, Forum, M1VH, 326, 



to limit the tenure of office of President would remain in effect longer 
tboa one for a convention to incorporate the Townsend Plan into the Consti¬ 
tution* fhe former would he for an amendment of principle which has re¬ 
ceived consideration and deliberation from the tine of the Federal Conven¬ 
tion whereas the latter would he more transitory in nature* 

The decision of the Supreme Court in a recent case dealing with the 
ratification process is pertinent to a discussion of Idle present question 
under consideration. In Coleman v. Hiller the Court stated 

that the Congress in controlling the promulgation of the adoption 
of a c ons titu ti o nal amendment ha** the final determination of the 
question whether by lapse of time its proposal of the amendment 
had lost its vitality prior to the required ratification.® 

Applying the same reasoning of the Court it might he said that the Congress 
in issuing the tail for a constitutional convention has the final authority 
to determine which applications have lost their binding effect because of 
a lapse of time* By this it my he seen that We have failed to answer the 
question ad to what constitutes a "reasonable time** hut it has been shown 
that the question is not .Justiciable in nature hat should be considered as 
dust another of the political questions Involved in the whole amending 
process to be answered by the political organs of government.^ 

let us remember that the legislatures of the states are also political 
organs of government* As already pointed out,^ application is the preroga¬ 
tive of the legislatures rather than of Congress* For this reason, perhaps 
.. ... 

6 307 93. h33. Justice Blade* joined by three other members of the 
Court, wrote a concurring ©pinion in which he stated that "insofar as Billon 
v* Clcss attempts judicially to impose a limitation upon the right of Congress 
to determine final adoption of in amendment, it should be disapproved." 

7 Possibly additional help in solving the problem say be found in in¬ 
terpretations of "reasonable" as expressed by the Supreme Court in regard to 
other matters, such as that of the "rule of reason” as applied in the anti¬ 
trust cases. The writer has not had the opportunity to explore this Oppor¬ 
tunity. 

8 Basra* pp* 




the legislatures, acting under their initiating authority under Article V, 
could help resolve the problem of the pendency of a particular proposition 
or movement for a convention by marking off a specific period, e.g*, seven 
years, by a provision in the application* Poring the prescribed time the 
preposition mould be circulated among the several states and their consider¬ 
ation 'Could be focused upon it* It would appear logical that should two- 
thirds of the States concur in the application containing the time limita¬ 
tion prevision that this would validate a limitation on the states * right 
of unlimited time for decision* It would assuredly gain the purpose of 
securing an unquestioned mandate to Congress to issue a "call" based on 
"sufficiently contemporaneous’* action of the states* lore would arise 
an analogous situation to the case of the Eighteenth Amendment proposed by 
Congress which contained a provision that it would be Inoperative unless 
ratified by three-fourths of the states in a seven year period after sub¬ 
mittal* She Supreme Court in Dillon v* Close? held that the amendment was 
act invalid because of this time limitation provision. It may be inferred 
from this that the states* rl^rt of unlimited time for decision was im¬ 
pinged upon but that they had consented to the limitation by the substance 
of the a m e n d m e nt than ratified* 

She failure of the legislatures of two-thirds of the states to concur 
in m application containing a time limitation, on the other hand, would 
merely defeat the purpose of presenting to Congress formal evidence of a 
contemporaneous demand fro® the states which would have probative value 
in ascertaining the existence of a "call" mandate. It would see* that 
failure on the part of two-thirds of the states to concur la an application 

i w wwy w - 
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obtaining the time limitation provision would invalidate all of ouch 
applications that had ham adopted at the end tif the specified time, 
fhie, therefore, would necessitate a fresh initiation of an application 
by any of these concurring states in order to he counted again as One of 
the number necessary to invoke the mandate on Congress. 

fled up closely with the question of the pendency of an application 
is the second question* Can a state withdraw its application for a con* 
ventiem before two-thirds of its sister states apply? fw© writers 1 ® on 
the subject are of Idle opinion that a legislature is perfectly competent, 
at any time before the required number of states have acted, to change its 
mini in regard to the necessity Of a convention and therefore can withdraw 
its application, following this a step farther, they also think that whan 
there are "unwithdrawn" applications pending before Congress from two- 
thirds of the states that these are as binding as if they had al l been pre¬ 
sented concurrently. Shis attitude would mean that the requests of Virginia 
and few fork in 1?88 and 1789 are still binding on congress and my yet be 
counted in the number of applications required by article V. this point 
has already been discussed. 11 

Whe Supreme Court in Coleman v. Miller decided that a state could not 
withdraw its ratification Of a proposed amendment since the matter, as a 
political question, had been so decided by Congress in the case of the 
Fourteenth Amendment, to the present time Congress has made no such rule 
to govern the withdrawal of applications, if the precedent of the ratifi¬ 
cation process is to be followed, it appears by analogy that a state 

10 louts CuvilUer, ’Shall We Revise the Constitution?” Forum. SORTS 
(1927)# 321-25 and Waiter K. Fuller, ”A Convention to Amend the Const!- . 
tution,” Worth American Bevies. CXCHI (19U), 383 -®*. 

' 11 assess* 
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legislature cannot withdraw its application. 

to wisdom of applying similar reasoning to “application" la certainly 
tu^ationatle. to tociader of Join 10h9 and to proposed rescinds? 
before to horth Carolina legislature^ In 1S£1 both point out tot to 
application to being withdrawn because of a change in told conditions 
which no longer made It necessary for to cnee desired amendment to be 
proposed* So It would seem possible that Congress night be forced to 
propose, or call a convention to propose# an anendnent which had become 
entirely undesirable and told run counter to to best public interest or 
even to to security of to nation* It night be argued, however, tot to 
ratification process would guard against such an impolitic amendment's 
being written into to organic law since it tot be ratified by three- 
fourths of to states before It is valid as part of to Constitution* 

On to other hand, application might be thought of In terns of to 
private law of contract. Zt is a multilateral contract or agreement be¬ 
tween to mesiber states of to Chian for effecting constitutional amendment, 
to legislature of any cate of to states has to right to initiate to process 
by making a multilateral offer to to several States that toy promise end 
commit themselves to amendment of to constitution by means of to applica¬ 
tion process* to contract is made and Congress is Under a legal mandate 
to carry forward its terms and Issue a call for a convention when two-thirds 
Of to states have affirmatively accepted to offer. $a this role Congress 
would compare with a court of Justice which uses its-powers to enforce to 
promises of a contract legally entered into between private parties. If 
this view is taken would it be possible ton for a state to withdraw its 






Offer of application ana thereby check the progressive count toward 
multilateral acceptance of it by the other states prior to the final 
placing of a binding seal on the contract by a two-thirds concurrence Of 
the states? 

' Share sCaisS. to be an attitude In some states that withdrawal Is proper 
since Sin legislatures have adopted resolutions in which applications were 
said to be rescinded. It is not difficult to laaglne that should enou^x 
additional states, to snhe up the necessary two-thirds, request a conven¬ 
tion to propose Idle tan limitation amendment, that the present Congress, 
if necessary to defeat the call of a convention, might accept the resclndera 
of the four states that have attempted to withdraw their applications on 
that subject Since the entire amending process is political in Character, 
Congress, not being bound by precedent as a court, might deal With analogous 
situations in a contrary manner and thereby respect the right of a state to 
rescind an application. Share would be a certain logic in such a result 


since a state very often by an application in trying to stimulate or even 
prod a reluctant Congress to act to ge forward with proposal whereas in 
the ease of ratification Congress has already proposed on its own initiative 
and a rescinder would be in the nature of an interdict against carrying 
forward the process that has already been set In motion* furthermore, the 
two processes even though both political in nature are hot entirely analo¬ 
gous in their operation. Article V provides for a functional division of 
powers for the implementation of the awarding process between constituted 




assigns to each a distinct sphere of Authority. It 
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fore, that application it a political process , the control over which 
is reserved exclusively to the legislatures, or that they retain 
mount right to determine the mode of Its operation* 

So the applications fro® the requisite ntmiber of states all have to 
reguest a convention for the same identical purpose? this question is 
closely tied up with the problem of the source, nature and range of the 
posers of a convention.*^ Since it is doubtful that the application vould 
have any limiting effect on tbs poser of am assembled convention, it is 
also doubtful that the statement of the purpose underlying the need for 
the body mould have any other than an advisory effect on congress. She 
applications simply shoe a demand for a convention, which if assembled, 
could propose any amendment that It scar fit within the limitations of 
Article V. therefore it would appear logical that the request of one 
state for one purpose should be counted with a request of another state for 
another purpose, since the convention called in compliance with either 
would be a general convention. 

. gam the Congress refuse to call a convention should the requisite 
number of states, apply? the framers included thaT*pplieatien n clause to 
remedy a situation in Which the federal "Ctoveramsat should 
sive^ end to give to the states an independent initiative to seek consti¬ 
tutional reform. It was certainly their intention that Congress should 
have no discretion once two-thirds of the states had applied. 

fwo of the framers expressed Views on this question after leaving 
the federal Convention* In a letter Madison said* 

• . . It is to be observed however that the question concerning 
a general convention, Will not belong to the federal legislature. 


* 
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16 Supra, p. 6. 
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If two-thirds of tl*e elates apply for one* Congress can note re¬ 
fuse to call Itt If not* the otljer mode of a mend m en ts oust be 
pursued,*/ 

James Iredell also stated before the Porte Carolina ratifying convention 


that It was evident teat it calling of a convention Old 
not depend on tee will of Congress* for teat the legislatures 
of three fourths 4010 / of the States were authorized to make 
application for calling a convention to propose amendments, and 
on application, it la provided that congress shall call such 
convention, so that they will have no option.*® 

* v * 

In a discussion on tee Jay treaty in 110 two ambers of the lover 
house of Congress touched on the question. Representative William Swift 
Of Scute Carolina said teat it had been boldly said that there was no 
case Which could possibly cose before them in which tee louse “would not 
be at liberty to answer aye or no.'* So teas cited tee hypothetical case 
in Which the requisite number of states had applied for a convention and 
asked* 

• . »there is the boasted discretion* Of which so much has been 
said? Could the Souse, in this case, exercise its discretion, 
whether or no a Convention should be called? Why not? Because 
the constitution says it must call a convention . , . all this 
House could do, would be to regulate tee tine and place of hold¬ 
ing the Convention.*9 

Representative Samuel lyaan Of Massachusetts on the same occasion said 


that there was attached to Congress by tee Constitution "a subordinate 
kipd of power, of a limited and ministerial, or Executive nature.” Be 
teen said teat tee calling of a convention on tee application of two-thirds 


of the states was such a power and that tee people, "who are the source of 
peter, had stripped teat House of all legislative authority, and made teem 
only the executors of their will .* 20 

IT latter to Mr. Eve, dan. 2, 17$9, Pocumentary gi s toagr. of tee Const!; . 
tutlm, V, 143. Italics mine. 

, IB Elliot, og. alt.. IT, 183-84. Italics in the original. 

19 Abridgement ^ tee Rebates of Congress , ££g© i£§g te 1S§6, I, 653. 

20 ibid ., m* 





@0 It appeared to two of the framers and to two contemporary Congress¬ 
men that the Congress would hove no discretion in the matter if two-thirds 
of the states should make application. Actually, Article V is very clear 
on the point that Congress "shall call a convention." therefore# the 
failure on the part of Congress to act is a failure to perform a duty 
which IS stated In the imperative form in the Constitution. It is doribt- , 
ful# however, that Share is any process or machinery under oar constitu¬ 
tional system by which Congress could tie competed to perform this duty. 

In general# a constitutional provision which states that a legislature 
’■shall" perform a duty is equivalent to a statement that it ’bay" or "shall 
have power." 21 

It appears that the act required by Congress is ministerial 22 in sub¬ 
stance, if not in foxa. 2 ^ for this reason* there are those who contend 
that the courts can compel the legislative branch to act by a writ of man¬ 
damus# or else the whole intention of the framers would be nullified, 2 ^ 

It se«S probable that the Court would refuse to issue such a writ to 
Congress for the same reasons that it has refused to issue one to the 
President. 2 ? 


tutions , " ^Univeraj 


5rciblePr< 
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sions of Consti- 


20 "A ministerial duty, the performance of which may, in proper cases# 


duty* arising 
law. —Hiss. 


4 Wall. 475 
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fhe Court would probably rule that the question 1* political and there¬ 
fore not justiciable. 2 ** 

If the framers bad wished to ttahe sum that the provision would he 
effective without reliance upon action witkln the uncontrolled discre¬ 
tion of the Congress, they should have written the natter into the Consti¬ 
tution in such detail and fens that it would he self-executing, lad the 
performance of the act of calling a convention been placed in the lands 
of any federal executive agent, accept the President, there is little doubt 
that the courts would issue a mandamus to compel action. 27 Iron a legal 
standpoint we have here the sane situation as arising from the failure of 
Congress to re-apportlon the number of representatives is the Souse of 
Bepresentstives. 2 ® 

Bees the Congress have power to call a convention on its own initi¬ 
ative without applications from the states? Madison answered this ques¬ 
tion by saying "the other mode eg aaendaents 'jj$ Comgres§7 must be pursued " 
if two-thirds of the states do not apply J*® fudge Jameson stated that the 
Congress could not call a convention by however large a ma jority of both 
houses or on the applications of any number of states less than two-thirds. 
Se bases his opinion on the fact that Congress has only delegated powers 
and this is aust one of those enumerated.^ 0 It might be argued that the 
Convention of 1787 was called by Congress when there was no provision for 

26 Coleman v, Hiller. 3°7f.S. b$3* 

27 Willoughby, eg. Pit., 1, 597. 

23 Article I, eec. 2, cl. 3 of the Constitution provides that Congress 
shall re-apportlon the number of representatives in the lower house every 
ten years. Da 1920 the census Was taken and yet the re-apportionment was 
not made. 

1 29 Supra , p* 156. Italics mine. 

30 John A. Jameson, A freatiee jfe Constitttloaal Conventio ns; Jgrair 
History, Powers and jfodga of ScoceeSing . bth ea. rev,, cor. and ehl. 
(Chicago* Callaghan and company, 1887 ), p. 62b. 
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such in the Articles. Shis action, however, Was extralegal and any 
attempt on the part of Congress to call a convention on its tym would 
certainly he irregular and might even he considered revolutionary. 

It has been argued by William StcBonald, nevertheless! that the pro¬ 
vision for amendment in Article V is permissive and selective, but not 
exclusive.^* fie contends that the right to revise the Constitution is 
a fundamental right of the people which no constitutional provision may 
limit, and least of all, deny* He furthermore interprets the amending 
article to mean that a convention called under its terms could not make a 
general revision Of the instrument, therefore since it is the inherent 
right of the people to revise their constitution and since it may not be 
done in a convention called in pursuance of Article V, he believe# that 
Congress on its own initiative could call a convention for a general re¬ 
vision of the Coostituticn. 

Jlcficnald’e argument seems to rest on a strict textual interpretation 
of the phrase, "a convention for proposing amendments.” Els interpreta¬ 
tion of this phrase is subject to question. A similar phrase is found 
elsewhere in the Constitution in which it is stated that all bills for 
raising revenue shall originate in the lower house, but the Senate "may 
propose or concur with amendments” as on other bills.In practice this 
has been interpreted to mean that the Senate may not only amend revenue 
bills freely, but also may even go to the extent of striking out the House 
bill after the enacting clause and substituting therefor an entirely new 
measure. 

31 William SteBonald. A Hew Constitution for a Itew America (Hew Torfc* 
B* W* Huabseh, Xno», 1921), pp« Slo-231. 

1 V 32 Art. X, see. 7, el. 1. 
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It a similar interpretation Is applied to the amending article it 
would appear that a convention called on the application of tvo-thirde 
of the state legislatures could make a general revision of the instrument, 
therefore, if it is the inherent poser of the people to revise their con¬ 
stitution, the Means of a general revision is implied in Article ?, By 
t&is ros^onixig it seom&y more war j ttet <Sta taothod of as sat 

forth in the Constitution is exclusive* All that Congress could do to 
Bring shout a convention prior to the application of the requisite nus&er 
of states would he purely advisory and proactive in character, as V reso¬ 
lutions inviting the legislatures to apply.33 

Assuming that two-thirds of the states have applied and that Congress 
is willing to issue the call, there are a number of problems which would 
still have to he settled* Shall the Congress prescribe the time, place 
and winner of electing the delegates, the qualifications of the electors 
and the number of the delegates to he sent from each state! Or, should 
the precedent of the Convention of 1787 he followed, and should the call 
he addressed to the states leaving to them the method, etc., of electing 
the delegates! 


33 For Such resolutions introduced in Congress during the Civil War 
see supra * pp, 70 * 76 , 97* Senator Ingalls of Kansas offered a long reso¬ 
lution. to the Senate on pecember 4,1876 in which it was recommended to 
the States that they make application. Shis resolution was very elaborate 
in that It recommended the place of meeting and time of the convention, the 
apportionment of delegate**, the designation of the Chief Justice of the 
Waited States as the presiding officer and the submittal of any amendments 
proposed by such a body to conventions in the states for ratification. It 
was read and passed to a Second, reading, hut no further action was taken 
on it. —Cong , led, vol. 9, p. 2* Cm April 14, 1884 Representative UcCoid 
offered a resolution to the Rouse in which he advocated the appointment <f 
a commission of seventy-six,, two from each state, for "the purpose of con¬ 
sidering and proposing to the several States the propriety of the legis¬ 
latures of two-thirds of the several States calling a convention" to meet 
the* next year, this resolution died in the Judiciary Committee, —g ong . 
Bee., vol. 19, p, 8939. ©a January 6, 1886 a minority report on a reso¬ 
lution "proposing an amendment creating and d efining the office Of second 



In a brief in which ha argued for a congressional act setting up the 
State ratifying conventions with the proposal of the ©fanty-ftrat Amend¬ 
ment, A* Kitchen Palmer Was of the opinion that Congress in callin g a 
national convention would 


prescribe all the essentials necessary for the nomination and 
election of delegates thereto, and the time, place of meeting 
and conduct of the convention,^ 

, Bepresentative games H* Beck in arguing against the propriety of 

Congress* setting up the state ratifying conventions agreed with palmer 

that Should a sufficient number of states apply, 

the constituting of that convention j/Satienal constitutional 
convention/ would require a certain degree of uniformity. 
Nevertheless, Congress would, in my judgment, tore no power to 
supervise the election of the delegates to the national C0&W&-* 
tion, but the national convention, when called, would transcend 
the political power of the several States and Would require as to 
its methods of procedure some federal regulation as necessitate 

up a national convention and that neither Madison nor any other member 
of the federal Convention thought of the details of state ratifying con¬ 
ventions, which meant to him that the latter would be left to the states 
as in the case of the original ratification. Can we not infer from this 
that since Madison had considered the difficulties of setting up a national 


Nice President" receranended that the time had come when the states should 
make application for a convention, BU Sept* 2493 (49th Ceng., 1st eess.}, 
*. ?• • . 


$4 Palmer had been Attorney General under President Wilson 1919-21. 
Bis brief was presented to the Bouse of Representatives by Representative 
games H. Beck, Bee. 7# 1932. —Ceng . Bee ., vol» 7 6, p. 134* 
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convention that he and the framers considered this to he within the 
power of Congress? Xn this tela Burgess^? stated that since the Consti¬ 
tution does net elaborate the details of this form of organisation, "it 
therefore impliedly leaves that to Congress.” 

It appears reasonable then to say that the Congress does have power 
to decide upon the mnSber of delegates from each state; the time, place 
end tenner of holding the election for the delegates; and the qualifi¬ 
cations of the electors. Shis would sees to he incidental to its Implied 
power to implement Article V by statutory elaboration and to carry forward 
each step of the Spending process. 

Wat form should congressional action calling a convention take? %& 
writer has found only two instances in which such a measure was introduced 
in Congress.^ Both of these tools the form of the joint resolutions which 
would seem to have followed the precedent Of the proposal of amen d men t s 
by Congress. Xf that practice is followed a Step further, the joint reso¬ 
lution would not be presented to the President for his signature or his 
veto as it has been settled by practice, which was early given judicial 
ssnctlte,^tfcat the proposal of an amen&aant is not a regular act of 


37 John W. Burgess, Political Science and Comparative Constitutional 
law (Boston; Ginn and Qo^'i&9&) f ' 

38 8,1. See. 398 (Hat Cong., 3rd sess.) and H.J. Res. 139 (72nd Cong. 

1st sees.) were introduced in the House of Representatives by Clarence J, 
Helena on Beo. 1, 1900 and Bee. Id, 1031 respectively. Both were referred 
to. the Judiciary Committee and were never reported, fhe resolutions listed 
thirty-five states as having made application. $h® place and the time of 
the convening of the convention were given, hut the appointment of delegates 
was left UP to the states, the only stipulation being that there should net 
be less than three nor more than seven. It was also stated in the reso¬ 
lutions that any amendments proposed by the body should be referred to the 
several states for ratification by conventions called for that purpose. 
~App. A, Boo. #15* / 

*39 Hollingsworth v. Virginia, 3 Ball. 37&. 
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legislation. Bathe?, it is considered as one of a series of steps or sots 
carrying forward the constituent function. It might he argued, on the 
other hand, that the "call" of a convention is not a matter of substance 
hut is merely action setting up governmental machinery end therefore is 
regular legislation which would require the approval of the President Just 
as in the case of the passage of a re-apportionment hill* the machinery 
hills introduced at the time of me proposal of the twenty-first Amendment, 
hy which Congress would have called the ratifying convention in the states, 
were drafted as legislation and supposedly would have required the approval 
Of the Presi den t.^ It would appear that the only difference in the status 
of such a measure and that hy whim Congress would issue the call for a 
national proposing convention is that the authority to act in the first 
ease would have to he implied fram the implementation power whereas the 
latter would rest on that expressed In Article V. If the “call" is taken 
to he legislation setting Up machinery of government then the action could 
take the form Of a regular hill. In either event the measure would he 
adopted hy a simple majority in each house. Congress might also set forth 
in the action whether the proposed amendments are to he ratified hy legis¬ 
latures or conventions in the several states. Shis does not necessarily 

40 H,B. 1*726, 8.S. 1*728 and H.S. 1&7&3 <72ad Cong., 2nd sets,)* 
Congress left the calling of the ratification convention to the states. 

At that time a number of questions arose in the legislatures dealing with 
the call measure* whether extraordinary majorities required hy the state 
constitutions for the call of a convention were binding) Whether the 
governor's veto applied) or whether a popular.referendum could he held 
an eaflk a measure? A Survey Of the decisions and advisory opinions of the 















tov© to to included, however, since this decision might not he made until 
alter the proposal of the amendments by the convention. She time and 
place of the meeting of the body should he given along with the plan of 
apportionment of delegates, 

What method of apportionment should he used? If the precedent of the 
federal Convention were followed, each state would decide on the sise of 
its delegation which would have one vote. She small states would readily 
agree to this, hut the large ones would prdbably want an apportionment 
based on population. A system based on the electoral college would proba¬ 
bly be acceptable to both, A body of five hundred thirty-one delegates 
would be too large, however, bo act properly as a deliberative body for 
the formulation of amendments. Probably the solution to this problem would 
be to allow each state to Send three delegates but to have the same number 
of votes or weight as it has electoral strength in the electoral college. 

Once assembled, what would be the nature and mage of power of a 
national constitutional convention tolled by Congress in pursuance of 
Article ft Doubt as to the answer to this question and therefore fear as 
to the consequences that would result from setting up such a body, perhaps 
more than any other reason, accounts for the almost constant reluctance 
throughout American history to make toe of the alternative method of pro¬ 
posal set forth in the amending article, ‘Store are four schools of thougtt 
relating to the many ramifications of this subject* 

fh® first view holds that such a body is a primary assembly of the 
people embodying the sovereign powers and therefore is unlimited and abso¬ 
lute* It is superior to the existing governmental organs and ton perform 
any duty of these organs or even supersede them. A member of the Illinois 
constitutional convention of 18^7 probably explained the theory best in 
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this way* 


. . * We are here the sovereignty of the state. We are what 
the people of the state would he if they were congregated here 
to one mass meeting. We are What Louis XXV said he was — 

"We are the state," We can trample the constitution under our 
feet as waste paper, and no one can call us to an account save 
the people . » .41 

Shis same attitude has been advanced by speakers before several state 

conventions, as to the power of such bodies, beginning with Hew Torts in 

1821,^ In core recent years, a member of the upper house of Congress 

has also expressed a similar views 

, . , When the people of the United States meet in a consti¬ 
tutional convention there is no poser to limit their action, 

Whey are greater than the Constitution, and they can repeal the 
provision that limits the right of amendment. They can repeal 
every section of it, because they are the jeers of the people who 
made it.43 

There are a number of instances in the practice of state conventions 


which have carried out this theory and some Of the state courts have 
rendered decisions upholding their actions. The logical extreme of this 
concept of a convention would consider it to be not only a formulating 
body for drafting constitutional revision but also a promulgatib§ body 


that might dispense with the process of ratification under Article V alto* 


gather and put a new constitution immediately into operation. The precedent 


hi III, Constitutional Convention, 1847. Debates . $191g7* p. 27. 

42 H, f. Constitutional Convention, 1821. Debates , p. 1Q5 i 111. 
Constitutional Convention, 1847. Debates. p, 27 &l$lg/j Ky« Constitu¬ 
tional Convention, 1849-50* Debates and Proceedings, p. 8631 Hass, Con¬ 
stitutional Convention, 1853. Debates ag& Proceedings , pp. ?8*97l ZU« 
Constitutional Convention, 1862, Journal ; p. 9; Pa. Constitutional Con¬ 
vention, I 873 . Debates, p, 742; and Va. Constitutional Convention, 1901. 
Debates, vol. 1, pp. 75-88. Also see Jameson, gg, git., pp. 3?3“©9 p 4I0j 
W alter T. Dodd, Bevislon and Amendment of State Coaatituticms (Baltimore* 
The Johns Sophias Press, 1910), pp. 77-oOf and Boger Sherman Boar, SS£&|r' 
tutienal Conventions, Their Batura, Powers and Dictations (Bostons Utile, 
Brown*and Co., 1917), W* 131-148* 

- 43 S enat or Heyburn in the Senate, Feb. 17, 1911* —Cong . Bee,, vol. 

46, p. 2769. 
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off the federal Convention Itself affords some support for this view la 
that It did disregard the terms of the Set under which it was called and 
in that it did select a different mode frost that presented by the Articles* 
fhere is also support for the view in the tradition Of some of the states 
in Which constitutions have been directly preotulgated by the conventions 
that formulated them.^ It does not necessarily follow* however* that 
these state conventions* many of whi ch were Ca lle d under varied mad extra¬ 
ordinary circumstances* ere to be taken as interpretative precedents for 
defining authority of a national, constitutional convention called in pur¬ 
suance of Article V. 

ffihc second theory or school of thought on the Subject that to* 
convention is a body limited by the terms of the existing constitution* 
Walter F* Dodd is the leading advocate of thin theory,^ Be views a con¬ 
vention as a regular coordinate organ of government, which is neither 
sovereign* nor subordinate to the legislature* but is Independent within 
its proper sphere Of authority. Its proper function is merely to pro¬ 
pose constitutional amendments to the states for ratification* Within 
this Sphere and in the exercise of its powers incidental to its proper 
function* the contention is net subject to control V the act of Congress 
calling It together* In no sense is the body revolutionary or extraeonsti- 
tatiomalj it does not in any way supersede the organs of the existing 
government; and it is bound by Article V off the Federal Constitution. 
According to this View amendments would not be valid until submitted to 
and ratified by three-fourths of the states and. no amendment would be valid 

M* All of the constitutions of the original states* except Massachu¬ 
setts and Few Hampshire, along With those of Mississippi in 1890* South 
Carolina in 1895, Delaware in 1897, Louisiana in I 898 and Virginia in 1902 
Were'not Submitted to the people* 

b5 Revision and Amendment of State Constitutions * 






which destroys the equality of the states In the Senate* 

She third school, Him the second, viera the convention as toeing 

Halted by Article V, tout unlike the second, views the body as also toeing 

limited toy the congressional hot calling it together, dodge Jameson 

thought of a constitutional convention . 

not simply as having for Its object the framing or am e nd ing of 
constitutions, toot as toeing within, rather than without, the poll 
of fahdanental law, as. eneillary and subservient and not hostile 
end paramount to it* Shis species of convention sustains an 
official relation to the statu, considered as a politics! organic 
aatlan. It is charged with a definite, and not a discretionary 
had indeterminate, function* It always acts under a 
for e purpose ascertained and Halted toy law or custom. Its 
principal feature . . • is, that every step end moment Of its 
existence, it is subaltern, — it Is evoked by the side and at the 
call Of the government preexisting and intended to survive it, 
for the purpose of administering to its special needs. It never 
supplants the existing organization. It never governs, 2 *® 

to him the act of assembly under which the body meets is its charter or 

commission and whatever not inconsistent with the Constitution or the 

principles of the constitutional system, prescribed by the act, the con** 

vehtion must do.^ Should such a body step outside the binding circle 

of its commission, it ceases to be a constitutional convention and becomes 

revolutionary in nature, 2 *® 

Ym Holst accused Jameson of placing the convention in ft straight 
jacket. 2 ^ the writer would agree that Jfcme6tta*S view is based on weak 
support, ®he convention should be independent of Congress, the powers 
end structure of which it might Wish to alter. It might be argued that 
the United States Senate rejected Jameson*e theory when it acquiesed in 

******* .. . . mm— 

46 Jameson# erg. clt «, p« 1©, 47 Ibid ,, p. 491, 

48 Ibid ,, p» 11, 

,49 Herman E. vet Heist in a review of t jfega^go in fftstorlebe 
geitschrlft, SHI (1874), 388-99* 
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the proposal of the Seventeenth Amendment rather than take a chance of 
having to call a convention which it realised it could not have circum¬ 
scribed or controlled, lad It accepted hie theory it could have waited 
until applications had been received from two-thirds of the states and 
then have entered into the call of a convention on the condition that 
Article t, section 3 of the Constitution should not he amended* The 
framers included the provision for proposal by convention to avoid the 
exclusive control of the initiation stage of amendments by Congress and 
to afford an independent initiative to the states, the applications for 
the popular election of senators are a concrete example of the value of 
this Independent initiative poser to force a reluctant Congress to propose 
On amendment for which there was a strong popular demand* Certainly* to 
permit Congress to hamstring and limit the work of a convention to those 
matters it might deem desirable for amendment would be to defeat the pur¬ 
pose of the framers in Including this alternative method of proposal in 
the amending process . 

The last school of thought oh the subject views the convention as 
being limited by the language contained in the applications of the state 
legislatures.5° 2& applying this view in One of its applications for the 
direct election of senators^ the legislature of California in 1903 stated 
in its resolution that 

the request of and consent to* the calling and holding of such 
convention as hereby made and given , is limited to the consider¬ 
ation and adoption of such amendments to said Constitution as 
herein mentioned and no other.51 

50 It is interesting to note that Article V of the Constitution of 
the Confederate 8tates of America provided that on the demand Of any three 
states assembled in their several conventions the Congress should summon 
a convention of all the states to take into consideration such amendment 
as the said states Should concur in suggesting when the said demand was made; 

f.. 


51 App. B, Table 3, 



In 1913. the Hew York Legislature cede application for a convention to 
propose an amendment which would repeal the Eighteenth Amendment "and 
no other article of the constitution."5 2 

A great majority of the applications since 1900 have stated in a 
general end positive way what amendment it was intended that the convan- 
ties should propose. &ome of then also have been drafted in the definite 
wording of the amendment to be proposed. 5 ^ fhs Fennsylvania General 
Assembly in 19^3 to one of its applications not only Quoted the Specific 
amendment to be proposed, but also quoted the resolution to be adopted 
by the convention.^ % inference it would appear that the legislature 
which adopted an application for a specific amendment did take the atti¬ 
tude that it could limit the convention to the consideration of that amend¬ 
ment alone. Otherwise, why did it simply not apply for a general conven¬ 
tion? 

By a parity of reasoning with our earlier treatment of the possibil¬ 
ity of the legislatures’ of the states marking off the period of pendency 
of their applications as a guide for Congress to toe exercise of its ’’call” 
power, they might also issue advice and discretion to Congress as to the 
inclusion of specific propositions of amendment to toe call bill* fheee 
might well be carried forward as a positive charge to the convention for 
consideration in proposal of particular amendments. As to whether or not 
they would operate in a restrictive way to limit toe range of the proposals 
to be formulated by the body introduces another question which goes back 

52 Ibid .* fable 9, #*- 

53 Ibid ., fable 3, #33, #7 and #9i toble 7, #l-#20j and fable 12, 
#3, #h, #57?8, #10 and #12. 





to the source of poser and the nature of the function of a proposing 
convention. fhis latter question will he examined later. 

She Michigan and Nebraska Legislatures in 19^9 In their identical 
applications for a limitation of the federal taxing power Set forth this 
limitation theory In its moat detailed fora.55 & section of this resolu¬ 
tion was as follows? 

that Since this method of proposing amendments to the Constitution 
has never Wen completed to the point of cooling a convention and 
no Interpretation of the power of the states in the exercise of 
this right has ever Wan mad® by any court or any qualified tribunal, 
if there be such, and since the exercise of the power is a matter of 
basic Sovereign rights surd the interpretation thereof is primarily 
in the sovereign government making such exercise and since the power 
to use such a right in full also carries the power to use such right 
in part the Legislature ... interprets Article ? to mean that if 
two-thirds of the states make application for a convention to pro¬ 
pose an identical amendment to the Constitution for ratification 
with a limitation that such amendment be the only matter before it, 
that such convention would have power to propose the Specified amend¬ 
ment and would be limited to such proposal and would net have power 
to vary the text thereof nor would it have power tg propose other 
amendments on the same or different propositions,5° 

And the following Section of the resolution provided! 

Shat the legislature » . » does not, by this exercise of its power 
under Article 7, authorise the Congress to call a convention for 
any purpose other than the proposing of tire specific amendment 
Which is a part hereof; nor, does it authorise any representative 
of the State » , . Who may participate in such convention to con¬ 
sider or to agree to the proposing of any amendment other than the 
one made a part hereof. 

$he Michigan Legislature also in the same year adopted a resolution re¬ 
questing the other states to make application for a convention "to propose 
an amendment to the Constitution relating to taxes." A section of this 
resolution also expounds tin same vlewt 

In order to exercise the rights and powers of the states 
miter Article Five it is necessary tint a ain im um of thirty-two 


?55 Ibid ., fable 7, #12 and #lh. 

56 For the complete text of this resolution see App. A, Hoc. #11. 



states adept an Identical resolution In order to control the 
operation of such a convention When called .57 

At this point In the over-all discussion of the"application" clause 
debate turns m the crucial inquiry into the actual Source of power con¬ 
ferred upon mid exercised by "a Convention for proposing Amendments." 
trader Article V, does the grant of authority, whatever its qualitative or 
quantitative bounds nay be, flow mediately from the legislatures 
the conduit of "application," "Congress" and "call” to the convention, or 
does it spring immediately from the people of the states through the electoral 
process in the election of delegates I Cur tradition rather certainly supports 

the,latter-viet as the sounder principle of constitutionalism. It seems to 

* / 

follow than that the powers which Congress and the legislatures do not grant 
they cannot limit. She contrary view would write into the amending provi- 
sion the basic principle that the legislative organs under our constitutional 
system could place a quantitative limit upon popular authority and the full¬ 
ness Of the. power flouring to a convention from the people. She authority 
province of the legislative organs to participate in the application process, 
on the other hand, is qualitative in nature* It is a positive authority to 
set mod to keep the amending process in motion until it has functioned 
rather than a negative authority to fence Off the substantive boundaries 
of the powers by which the process operates# Shis conclusion may be In¬ 
ferred from the very action of the framers in providing for the convention 
as an alternate method of proposal# 

A strong argument against the concept that a convention would be a 
perfunctory body, once assesfttled, steam from the intention of the framers 
on the subject, Ehe Committee of Petal! reported the amending articl#»as 

7 

- 57 Mich. S.J . (1949 dan.), p. 367 . 



followsi 


On the application of toe legislatures of too thirds of the 
States of the ©aim, for an amendment of this Constitution, the 
legislature of the Waited States Stoll call a Convention for 
ESSBSS9* 58 

Sad this singular wording, rather than plural, been retained in the 

finished document It would certainly he logical to argue 

can limit the convention hy submitting the exact wording Of the amend* 

Mat desired in the applications, fh© fact that the Convention rejected 
toe language of this draft and finally adopted toe "application" clause 
Which provides that Congress "shall toll a Convention for proposing Amend* 
meats" strongly Indicates that toe framers Intended also to reject toe 
perfunctory concept in favor Of the view that a convention Would deliberate 
and use its independent discretion in determining the character and range 
of subject totter tolling within toe province of its formulating function. 

Burgess was of toe opinion that the framers thought of a national 
convention of Article V as being an organization very nearly correspondent 
with the organisation bach of toe Censtttation.29 Gertainly they did not 
think of a convention as sorely a rubber stamp on the action of the state 
legislatures. According to this view, toe statements of the purposes and 
objects underlying to© application should have no binding legal effect 
restricting toe deliberations of to© delegates but should have only pro¬ 
bative value partially indicating the Will of toe people, Wader Article V 
a state may demand a specific amendment, but >pplication" should not bo 
used as an instrument to restrict a convention. Once convened, to a con* 
siteration of the subject totter of those amendments alone. 


58 Supra , p. I, Italics mine. 99 Burgess, eg. $i$., p. 1A3 



This brings oar discussion to a fundamental analysis of the inherent 
functions that are performed V a constitutional convention under the 
American system of government. is there an essential connotation which 
Is attached to the word *craveotioa w in the ’’application" clause? Sf 
the Wi m of Burgas quoted earlier is correct, and there is strong histori¬ 
cal support in our tradition for it, an essential characteristic of a con** 
vention is that it must he a deliberative body. Aside from the concept of 
the body as being sovereign, its quantitative poser within the range of 
its functional authority, i.e,, its work of formulating proposals, it Is 
an extraordinary body possessing iMepeadenra to arrive at decisions. 

The boundaries of its qualitative authority "for proposing Amendments" 
extends from particular propositions of change to a general revision of 
the fundamental law controlling the constitutional system. Certainly, the 
federal convention functioned as a body like this and the ratifying con¬ 
ventions in the original states were also deliberative and not perfunctory 
in operation. A principal criticism that may be directed at the attitude 
of the limitation school is that they would deny the convention a funda¬ 
mental premise of constitutionalism Which is imbedded in American tradition 
and that IS its essential attribute Of deliberation and uncontrolled decision 

The Ideas advanced by the limitation school of thought should not be 
dismissed, nevertheless, without an examination into the nature of the state 
conventions railed to ratify the Twenty-first Amendment. These afford a 
contemporary object lesson for a study of the fractional nature of a con¬ 
vention based on the interpretive technique of convention practice. Con¬ 
ceptually, there should be no difference between a national proposing con* 
ventlon and a state ratifying convention la so far as their deliberative 

4 

* 

or perfunctory nature is concerned. The question of the inherent functions 
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to be performed by a convention arose in the legislatures of th© states 
during the debates over the passage of bills calling the bodies to con* 
elder ratification of the proposed amendment. Fear was expressed In sene 
quarters that a convention so called would not be restricted solely to 
ratification of the amendment before it. $hete Were those who argued that 
once assembled the convention would embody the full constitutional staking 
power of a State Constitutional convention and therefore Slight revise the 
existing state constitution. Others contended that a ratification convon- 
ti<m, because it casts into being under the fora# of t&e Federal Constitution, 
was eul generis and therefore would be limited to the one purpose prescribed 
by Article F* $h» more definite question as to whether or not a perfunc¬ 
tory Character could, be imposed upon the ratification conventions arose 
ever the attempt to pledge the delegates so that their votes would merely 
register the will of the people. Although the legislatures answered the 
question in different ways and the Supreme Courts of Maine and Alabama gave 
Opposite advisory opinions^ as to the propriety of pledging the delegation, 
a search through the proceedings of the ratification conventions shore that 
extraneous matters were not acted upon and that In all rases the popular 
Will was registered without deliberation. If and accepts the ratification 
convention of the amending article as raving the same functional character 
as the ratification convention of Article VH, ran we not infer that the 
acceptance by the people of this recent experience means that there were 
under surface currents In motion during the long interval between the use 
of the two bodies which caused cur Whole amending tradition to undergo a 
development and change? has a new concept of the functional nature of a 

6© In re Opinion of the Justices » 226 Ala. l68j Ibid .« 132 Me. 491. 
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convention emerged that had not boon within the contemplation of the 
framers which can now bo applied to the proposal as troll as to the rati¬ 
fication procedures? If so, then might wb not conclude that fundamentally 
this newly formed concept is $ist another evidence of the triumph of the 
democratic principle in the growth and development of American constitu¬ 
tionalism which my be farther utilized to extend a more direct popular 
participation to the entire amending process? 

let us now tom to the ministerial act of calling a convention* Since 
Congress is obligated to eall a convention after two-thirds of the states 
have applied, it is also obligated to appropriate sufficient money to en&Le 

. I 

the con sntion to carry on its work. Shis second obligation may be implied 

$ 

from tht first since Congress could actually limit the convention’s aetlvi- 

>?■ 

ties by controlling the purse strings* It has been suggested that should 
the Congress not provide sufficient funds, that the convention has the in¬ 
herent power to appropriate its own money Since it is essential that it he 
independent of the legislative branch.^ 1 xt is certainly doubtful, however, 
that the United States treasury would honor a warrant from a convention 
since there is a provision in the Constitution that no money "shall be 
drawn from the treasury, but in consequence of an appropriation made by 
lav.**’ 2 So, it would appear that as the Congress cannot be compelled to 
call a convention it also cannot be compelled to appropriate money for 
such a body* 

dust as the convention Should be independent of the legislative branch, 
it should also be Independent of the executive and judicial branches. 

61 f. A, Plats, "Article Five of the federal Constitution,” George 
Washington law Review. HI, 47* 

„ 62 Art. I, sec, 9, cl. 7* 




therefore it would seem to follow that delegates to a notional convention 
should he afforded the same privileges and imunitlea as aambors of 
Coagrees, while attending a session or going to or returning frost a Bosnian 
in that they should not he arrested or compelled to testier in a court or 
serve on a 4u*y* 

. After a convention, has completed its worfc, can it submit the amend- 
stents for ratification in any other Banner than as set forth in Article V? 
It is to he remembered that the Convention of 1787 applied a different 
method Of ratification than that set deem in the Articles of Confederation, 
that was "revolution," however, and not "existing lav," and any attempt of 
a later convention to follow that precedent will he the same, $3 

6$ Burgess, jgg. eit., t, 143-44. 
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ThS study of the application process under consideration lias re- 
suited in drawing certain general conclusions. During the three periods 
from 1788 to 1867 the states considered their poser of application as an 
extraordinary procedure and made use of it only dazing great national 
crises. Baring this tine a state made application because it considered 
the convention method of amending the desirable or the necessary tray of 
nesting an existing situation. 

She period since 1900 reveals a new use of the process for an entirely 
different end. the states have used this poser during the twentieth 
ceatuzy primarily as a prod In the side of Congress to force that body to 
propose a specific amendment. Congress * fear of a convention springs 
f rom the doubt as to the control ever such a body once assembled. To many 
people in this country the calling of a convention would be like the Open¬ 
ing of Sandora's box in that the existing tom of government might be over¬ 
turned or drastically changed and therefore lost forever to the people of 
the nation. Thus we see that Charles Piadnaoy'e fear expressed in the 
Federal Convention that conventions are "serious things and ought not to 
be repeated" has lived down to the present day. 

Set ns now turn to the question as to whether two-thirds of the states 
have ever at any time in our history made application for a convention, and 
if so, why has Congress failed to carry out its constitutional duty under 
Article V. The Wisconsin legislature in 192 $ memorialized the Congress In 
a .Joint resolution to "discharge the mandatory duties imposed upon it by 
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Article V * , to call M convention to propose Amendment? to the Consti¬ 
tution .'' 1 >ffc* jH^MR listed thirty-five states trhichhM isaae appli¬ 
cations to Congress .for a convention , 2 fhe members of the Wisconsin 
legislature iMi evidently of the opinion that a request for a convention 
f^i&ed In force for all tins© Since Virginia and Georgia wore Hated 
asjKmg those states that had. applied,* 'She first has application only - 
tn lT98 and 'Second only in X83&* Also, they must have thought that 

V, * 7 » Y '* 

the proposal of an amendment by Congress did not told applications for 
that specific amendment since mans r of those states that had. made applied- ., 
tion.fer. the direct election of senators were included on the list* Finally, 
they evidently believed that all the applications lashing up Idle requisite 
number did not have to be for a convention to propose, the sfine amendment 

, 4 • /’t 

Since they included States in the thirty-five that had, applied for different 


, In 193d and 1931 Bepresentative Clarence J» HcLeod or Michigan Intro¬ 
duced a joint resolution calling a constitutional convention in the lover 
house of Congress. 3 Bis reasoning was evidently the sane as that of the 
members of the Wisconsin legislature since he listed the sane thirty-five 
states as having made application. Both of his resolutions were referred 
to the judiciary Committee and were not reported* It would appear, than, 
that the Mouse judiciary Committee rejected this reasoning, either in full 
or in party since it did not report the McLaod resolutions. 


Who writer is of the opinion that an application does not remain in 


X gong . Bee,, vol, 71, p# 33^9* 

p Alabama, Arkansas, California, Colorado Belaware, Georgia, Idaho, 
Illinois, Indiana, Jews, Kansas, Btentuchy, louisiaaa, Maine, Michigan, 


3 Supra, p, 162 , note 38 , 






force for ell tine end that Congress voids the application of a state 
for-a specific amendment by proposing that amendment. Also, it seems 
logical that applications for different a men dm e nts show a general desire 
for a convention and therefore ■under Article V should all he counted in 
ttic requisite wafo**« 

If the reasoning of the Writer is accepted, then there has been a 
ties in our history of almost five years In which two-thirds of the States 
had adopted applications and therefore a convention should have teas called* 
Between January 19 , 1901 and duly 28, 19®7 a total of twenty-seven states 
made application for a convention to propose an amendment for the direct 
election of senators and four slates applied for a convention to propose an 
anti-polygamy amendment,^ This made a total of thirty-one states which 
was two-thirds of the forty-sin states then mahlng up the Baton. On Hay 12, 
1912 Congress proposed the Seventeenth Amendment which voided all the appli¬ 
cations for the direct election of senators. 60 , during the period from 
duly 28, 1907 to May 12, 1912 two-thirds of the states had made application 
for the call of a convention. 

Why then, did Congress net carry out its mandatory duty under Article 
V? As already pointed out, many of these applications were never presented 
to Congress at all and some were presented to only one house* Those for 
One amendment were referred to one committee and those for the other were 
referred to another.^ Therefore, it would appear that Congress was unaware 
■that two-thirds of the states had made application during that period 

V 

because of its inadequate system of boafckeeping on the applications and 
because no official In Washington has ever been charged with the duty of 

m . . 

sk See App* B$ fables 3 and P* P 
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receiving these applications for the Congress, 

The application process is not something to be treated in a haphazard 
fashion by Congress or by the states* A state's part in the initiation of 
aman&aentfl to the organic law is one of its basic sovereign rights, The 
Whole problem of the application process is not a problem of the past, 
bat one of today. Since 1939 twenty-six states have made application for 
a convention to propose some amendment or other to the Constitution • ^ 
fhsce contemporary movements stress the continuing significance and possi¬ 
bilities of the application process in the future. SEhey suggest the danger 
of Congress ’ being forced to propose an amendment in the future which it 
does not deem necessary or to call a convention When there is really no 
popular demand or necessity for such, and when, after reflection it would 
appear that the purpose would be entirely undesirable and run counter to 
the best public interests. Ssplementation legislation should be adopted 
by Congress so that the Federal g over nme n t, at well as the states. Would 
always know the status of the application process. 

therefore, the writer recommends that it be provided by law that? 

1. the Clerk of the Souse and Secretary of the Senate be charged 
with the duty of receiving applications froa the states for the two houses 
of Congress * 

2* Each application received by Congress be printed in the journals 


of each house. 

3« three members from the House Judiciary Committee and two members 
from the Senate judiciary Committee be appointed to make tap a joint sub- 


6 the Congress provided by law in 1818 that the Secretary of State 
should receive ratifications of amendments from the states, keep an accmmt 
Of them and proclaim the amendment as a part of ihe Constitution after »ti- 
fieation by throe-fourths of the states, Code , title 5# see, 160, 

f App. S( ^tables 7/ 10, 11 and IS* 
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committee to bo required to report annually to Congress on tto number 
status of the applications then before that body. 

If these recommendations sere adopted, much of the cloud of un¬ 
certainty now surrounding the "application" clause would be removed. 




In reporting "the number and status Of applications then before Congress” 
it would hate to decide which are still pending before that body and which 
are ineffective because of the lapse Of time, rescindere or for other reasons, 
the report, transmitted to both houses, could then be debated and the sense 
of Congress could be determined on the whole subject, With the acceptance 
of the report the legislative branch would answer many of the questions 
Which were raised in the last chapter, in the future the states would have 
a clear channel of ccnunication to the Congress through the designated 
officials in each house, She printing of the applications in the Journals 
would transcribe a permanent record for all who Wish to see it. Finally, 
with the report of the sdbeommlttee each year both the Congress and the 
states would Imam with certainty the current standing of pending applica¬ 
tions. 
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Document #1 


& the Senate. 

Whereas, A large number of State legislatures have at various times 
adopted Memorials aad Resolutions la favor of election of United States 
Senators to popular vote* 

And Whereas, fhe national House of Representatives has on four 
separate occasions, within recent years, adopted resolutions in favor of 
this proposed change In the method of electing United states Senators, 
which was not adopted by the Senatej 

And Whereas, Article V of the Constitution of the United States pro* 
tides that Congress , on the application of the legislatures of two-thirds 
of the several States, shall call a convention for proposing amendments, 
and believing there Is a general desire upon the part of the citisens of 
the State of Pennsylvania that the United States Senators should be 
elected by a direct vote of the people 

Wherefore, be it resolved (if the House of Representatives concur), 
that the legislature of the State of Pennsylvania favors the adoption of 
Sn amendment to the Constitution which Shall provide for the election of 
United States Senators by popular vote, end joins with other States of 
the Union in respectfully requesting that a convention be called for the 
purpose of proposing an amendment to the Constitution of the United States 
as provided for in Article V of the said Constitution, which amendment 
shall provide for a change in the present method of electing United States 
Senators, so that they can be chosen in each State by a direct vote of the 
peopl©* 

Resolved, Shat a copy of this concurred Resolution, and application 
to Congress for, the calling of a convention, be seat to the Secretary of 
State of each of the United States, aM that a similar copy he sent to the 
President of the United States Senate, and the Speafcsr of the House Of 
Representatives. 

—PS* Saws (1901 dan.), pp* 860-61. 


Document #2 

A Joint Resolution Requesting the Congress of the United States to 
Call a Constitutional Convention. 

Whereas, under the present method of the election of United States 
senators by the legislatures of the several states, protracted contests 
frequently result in no election at all, and in all cases interfering 
with needed state legislation; and 



Whereas, South Dakota, in common with many of the ether states, 
has ashed Congress to adopt an amendment to the Constitution of the 
Baited States, providing for the election of United States by diroot 
rote of ''the peOpm,ri!nd'S&id amendment has pstssed the Souse of Bepre- 
seatstives on' several occasions, tout the Senate Of 1 'the United-States' 
has 'continually refused to adopt said amendment; therefore 

Be lt Besolred by the Senate of -the.State-,.Of .South Dakota, the ■ ■ 
Rouse Of Representatives crao^riag r^^ the United ■ • 

States is hershy ashed and urgently requested to call a consiitutltraal 
convention for proposing amendments to the constitution Of the United 
States, as provided in Article 5 of the said Constitution of the United 
States. - 


BeSolVed, that we hereby ash and urgently request that the legis¬ 
lative assembly. of each of the states in the Union unite with us in ask* 
tag and urgently requesting the Congress of the United States to mil a 
constitutional convention for the purpose of proposing amendment to the 
Constitution of the United States* 

Resolved, that the secretary of state he and he is hereby authorised 
and directed to send a certified copy of this Joint Resolution to the 
President of the United States Senate, the Speaker of the Bouse of Repre¬ 
sentatives of the United States, and to the legislative assembly of each 
end every of the other states of the Union. 

- -g. Bak. Raws <1901 Jan*}, p» 262. 


document #3 

An act making application to the Congress. jjf the United States of America 
to call a convention fdr proposing amendments to the Constitution of 
the United States of America as authorised by Article ? of the Consti¬ 
tution of the United States of America, . 

Whereas, She present method Of electing a United States Senator is 
expensive and conducive of unnecessary demy in the passage of useful 
legislation; and 

Whereas, The will of the people can best bo ascertained by direet 
vote of the people; therefore. 

Be it enacted bar the legislature of the State of Uashtngfcon * 

Section 1." sSi application bo andthd same is myrns to the 
Congress of the United States of America to can a convention for propos¬ 
ing amendments to the Constitution Of the United State® of America as 
authorised by Article V of the Constitution of ■the United States of 
ita©rl6fc a 

Sec. 2. Shat a duly certified copy of this act be immediately 
transmitted to the presiding officer of each legislative body of each of 
the Several states of the United States of America, through the governor 
of each of the several states, with the request that each of such legis¬ 
latures pass an act of like import as this act. 

—Wash. Imre (190$ Jan*), p. T9. 






Booumant #4 


Belating to the calling of a convention of the states to propose amend- 
meats to the Constitution of the United States providing for the 
election of Halted States Senators by the direct vote of the people, 
and for other purposes, and providing for the appointment of a 
Senatorial Street Election Commission of the state of Oklahoma. 

Whereas, a large number of state legislatures have, at various times 
adopted memorials and resolutions in favor of the election of Waited 
States Senators by direct vote of the people of the respective states; 

$n& 

Whereas, the national House of Bepresentativos has, on several dif¬ 
ferent occasions, in recent years, adopted resolutions in favor of the 
proposed change in the method of electing Waited States Senators , which 
sere not adopted by the Senate, therefore 

Be it Beaolved by the Senate and House of Representatives of the State 
of Oklahoma ..' ’ ‘.' " " r .... 

Section 1. Shat the legislature of the State of Oklahoma, in accordance 
with the provisions Of Article V of the Constitution of the Whited States, 
desires to join tilth other States of the Baton to respectfully request that 
a convention Of the several States he called four the purpose of proposing 
amendments to the Constitution of the Halted States, and hereby apply to 
and request the Congress to call such Convention, and to provide for shb- 
Sitting to the several states the amendments So proposed for ratification 
hy the legislatures thereof, or by conventions therein, as one or the 
other mode of ratification may be proposed by Congress* 

SeC. 2. Shat at said convention the State Of Oklahoma will propose, 
among other amendments, that section 3 of Article I Of the Constitution of 
the Whited States should be' amended to read as follows; 

"the Senate of the Waited States shall be composed Of two senators ffreia 
each state, chosen by the electors thereof. Os the governor is chosen, for 
Six years, and each, senator shall have one vote, ffcey shall be divided 
as equally as say be into three classes, so that one-third may be chosen 
every second year; and if vacancies happen by resignation or otherwise, 
the governor my make temporary appointmoata until the next regular elec¬ 
tion in such state. Ho person shall be Senator who shall not have attained 
the Age of thirty year®, and been nine years a citizen of the United States, 
end mho shall not, when elected, be an elector of the state for which he 
shall be chosen. She vice president of the Halted States shall be president 
of idle Senate, but shall hate no vote unlade they be equally divided* $h® 
Senate shall choose their own Officers and also a president pro tempore, 
in the absence of the Vice President, or when he shall exercise the office 
of President of the United States*” 

Sec. 3. A legislative commission la hereby created to be composed of 
the Governor, and eight members, to be appointed by him, not more than 
four of Whoa shall belong to the same political party, to be ton as the 
Senatorial Uireet Election Commission off the State of Okl ahom a. It shall 
be the duty of said legislative Comics ion to Urge action by the legis¬ 
latures of the several states and by the Congress of the United States to 
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the end that a Convention my ho called ns provided in section one 
hereof, She makers of said eooBHlssioa shall receive no compensation. 

Sec.b. Shat the Oovemor of the State of Oklahoma is hereby 
directed forthwith to transmit certified copies of this Joint resolution 
and application to both Souses of the Salted States Congress, to the 
Governor of each state in the Union, and to each of our Representatives 

jfoft A ill CanPCTOSG, 

—Okla, lavs (1907 Sec.), p. 776, 


Boeument #5 

Souse Concurrent Resolution * 

m&iHng application to the Congress of the Spited states to submit to the 
States an amendment to the Federal Constitution providing for the 
election of Salted States Senators by a direct vote of the people. 

Choreas, Article 5 of the Constitution of the United States declares 
in the follo wing In agqaaa to viti 

the Congress, whenever two-thirds of: hath Rouses Shall deem it 
necessary, shall propose amazements to this Constitution, or on the appli¬ 
cation of the legislatures of two-thirds of the several States, shall call 
a convention for the purpose of proposing amendments, which in either case 
shall be valid to all intents and purposes as a part of this Constitution, 
when ratified by the legislatures of three-fourths of the several States, 
or by conventions in three-fourths thereof, as the one or the other node 
of ratification my be 'proceed by the Congress. 

therefore be it resolved by the Rouse of Representatives of the 
legislature of the State of feaeas, the Senate concurring, that in accord¬ 
ance with the provisions of Article 5 of the Federal Constitution, the 
legislature of the State of ferns, hereby makes application to the United 
States Congress to submit an. a m e n d m e nt to the several States, providing 
for the election of United States Senators by a vote of the people, or to 
call a convention for the purpose of proposing amendments to the Federal 
Cons titutio n . 

Resolved, farther, ffas t the Secretary of State be and he is hereby 
authorised and directed to send a certified copy of this resolution to 
the President of the United States Senate, to the Speaker of the Rouse 
of Representatives of the United States Congress, to the United States 
Senators from ferns, to the President of the United States, to the Secre¬ 
tary of the- State of the United States and to each Representative in 
Conupess'from fsxas. . 

^ , —fen. Gen. Raws <1911 #an.), Pl>* 270 - 77 . 




Socuaent #6 
Concurrent Besoluilon 


jjx tit© $©aat© 

Whereas, it appears from the investigation recently made by the 
Senate of the Waited States , and otherwise, that polygamy still exists 
in certain places la the Whited States notwithstanding prohibitory 
statutes enacted by the several States thereof, and 

Whereas, fhe practice of poJygasy la generally condemned by the 
people of the Waited States and there ie a demand for the more effectual 
prohibition thereof by placing the street under Federal jurisdiction 
and control, at the same time reserving to each state the right to mko 
and enforce its cVn laws relating to marriage and divorce; now, therefore 
Besolved (if the Assembly concur), that application be and hereby is 
made to congress, under the provisions of article five of the Constitution 
of the United States for the calling of a convention to propose an amend¬ 
ment to the Constitution of the Whited States thereby polygamy and polygamous 
cohabitation shall be prohibited and Congress shall be given poser to force 
etch prohibition by appropriate legislation# 

Besolved . Shat the legislature of all other states of the Waited States, 
new in session or shea next convened, be and they hereby are respectfully 
requested to join in this application by the adoption Of this or an equiv¬ 
alent resolution* 

Besolved further , that the secretary of state be and he hereby is 
directed to transmit copies of this application to the donate and Bouse of 
Bepresentatlves of the Waited States, And to the several members of salt 
body representing this state therein; also to transmit copies thereof to 
the legislatures Of all other states of the Waited States. 

—lavs (I 9 C 6 Wan.), pp. 1699*1000, 


Document #7 
#©U@ KES0|U®I0H 

Delating to a constitutional convention to amend or repeal the eighteenth 
amendment to the Constitution of the Waited States, 

Whereas, the eighteenth amendment to the Welted States Constitution 
providing for nationwide prohibition represents a policy which has proven 
unworkable And ie contrary to the wishes of the great majority of the people 
of this state; and 

Whereas, Article V of the Waited States Constitution provides for the 
calling of a constitutional convention to propose amendments to the Consti¬ 
tution, when the requisite number of states request such a convention; 

p 1$0 

Besolved by the Assembly, the Senate Concurring , $hat the legislature 
of the' state of Wiflconein hereby' respectfully memorialises the Congress of 
the Waited States, pursuant to Article V of the Constitution, to call a 
convent ion for the purpose of either amending or repealing the eighteenth 
amendment. Be It further 

Besolved, Shat properly attested copies of this resolution be transmitted 
to bath houses of the Congress of the Waited States end to each Wisconsin 
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member thereof. 

--S&gjuJm (1931 Jan.), p. 950. 


Document #8 

Joint and concurrent resolution. Application Of the legislature of the 
. state of Missouri for a convention for proposing amendments to the 
Constitution of the United States, as provided in Article V thereof. 

Resolved by the general assembly of the state of Missouri, that the 
legislature of Missouri shall and hereby does make application to the 
congress of the Waited States of America to call a convention for pro* 
posing amendments to the Constitution of the Waited States, as provided 
in article five, thereof; and 

Resolved further, that the congress be requested to provide for the 
holding of state conventions to pass upon amendments submitted, as else 
provided in said article five. 

- -Mo. lavs {1907 Jen.)| p. 462. 


Document $9 

■i ... 

A JOXHf ME2JDBIAL memorialising the Congress Of the Waited States of 
America to amend the Constitution of the Waited States, relative to 
tastes on incomes, gifts; and inheritances; and providing limitations 
on taxes so levied; and repealing the Sixteenth Amendment to the Con¬ 
stitution Of the Waited States. 

WHKdfeaS, there is near pending or will be pending in the current 
session of the Congress of the Whited States of America, proposed legis¬ 
lation to repeal the Sixteenth Amendment to the Constitution of the Waited 
States, and to amend the Constitution of the Waited States relative to 
taxes on income, gifts and inheritances; providing for a limitation of 
taxeS thereon; that the people Of the State Of Wyoming are greatly Interested 
in the passage of this said amendment. 

SWW tREBEPORE BE B? EESOIM) by the House of Representatives Of the 
State of Wyoming, the Senate concurring that the Congress of the Waited 
States be memorialised as f oilers* Shat application be and hereby is unde 
to the Congress of the Waited Stated, of America to call a convention for 
the purpose of proposing the following article as an Amendment to the Con¬ 
stitution of the Waited States* 


Section 1* the Sixteenth Amendment to the Constitution of the Whited 
States is hereby repealed# 

Section 2. fhe Congress shall have poser to lay and collect taxes 
op incomes, from Whatever source derived, without apportionment among the 
several states, and Without regard to any census or enumeration; provided 




■ 




that to no case shall toe maximum rat® of tax exceed 25 per centum. 

Section 3 . She maximum rate of stay tax* duty or excise, which 
Congress any lay and collect with respect to the devolution or transfer 
of property, or any interest therein, upon or in contemplation of death, 
or hy tray of gift, shall in no case exceed 23 per centra. 

Beetles 4. Section 1 rad 2 shall tafce effect at midnight m the 
31 st day of Becember following the ratification of this article, 

SB 3® SCBtoEB mmW®, that the Congress of the United States he, 
tteid it hereby is, requested to provide as the made of ratification that 
said amendmentshall he valid to all intents and purposes, as part of 
the Constitution Of the Suited States, when ratified by the legislatures 
of three-fourths of toe several States j 

. SB If WEmm RBS01VEB, that toe Secretary of State he, rad he hereby 
is, directed to send a duly certified copy of tods resolution to toe Senate 
of toe united States and on to the louse of Representatives in the Congress 
of the t?hited States, 

~%t>. yam {%$& fra,), pp, 259 - 60 . 


Rocramt #10 

IfapOatog ra Amendaent to toe Ccnstitution of toe Salted States Relative 
to tones da Income, Inheritances rad Sifts* 

Resolved by tot Senate and louse of'Representatives of toe State of 
Rains, that application be raid it is hereby mads to toe Congress of toe 
Salted States of America to call a convention tor to® purpose of propos¬ 
ing the following article as an amendment to the constitution of the 
United States s 

"ARSXCIE-- 

”Sectlon 1. toe sixteenth article of amendment to the constitution 
of the United States is hereby repealed. 

Section 2. tote Congress shall have poser to lay and collect taxes 
on incomes, from whatever source derived, without apportionment among the 
several states, and without regard to any census or enumeration* Pro¬ 
vided that in no case shall toe roratmam rate of tax exceed 25 per centum. 

Section 3* to® maximum rate of any tax, duty or excise which Congress 
may lay and collect with respect to toe devolution or transfer of properly, 
or any interest therein, upon Or to contemplation of or intended to take 
effect in possession or enjoyment at or after death or by way of gift, 
shall in no case exceed 23 per centra. 

Section 4. toe limitations upon to® rates Of said taxes contained to 
Sections 2 and $ shall, however, be subject to the qualification that to 






190 


ike event of war in which the United States is engaged creating a grave 
national emergency requiring such action to avoid national disaster, 
the Congress by a vote of three-fourths of each house nay for a period 
not exceeding one year increase beyond the limits above prescribed the 
maximom rate of any such tax upon income subsequently accruing Or re¬ 
ceived or with respect to subsequent devolutions or transfer# of property, 
with like power, while the Baited States is actively engaged in such war, 
to repeat such action as often as such emergency way require. 

: Section 5 / Sections 1 and 2 shall take effect at midnight on the 

31st day of temfeer following the ratification of this article* lathing 
contained in this article shall effect the paver of the United States 
after said date to collect any tees Or incomes for any period ending m 
or prior to said 31st day of peceaber laid in accordance with the tew 
of .any law ten in effect. 

Section 6. Section $ tell take effect at midnight on the isat day 
Of the sixth month following the ratification of this article* nothing 
contained in this article Shall affect the power Cf the United States to 
collect any tax on any devolution or transfer occurring prior to the tak¬ 
ing effect of Section 3 laid in accordance with the terns of any ter then 
in affect"! and be it tether 

Resolved that the Congress of the united State# be, and it hereby 
is, requested to provide as the mode of ratification that said amendment 
shall be valid to all intents and purposes, as part of the Constitution 
of the United States, when ratified by the legislatures of three-fourths 
of the several states! and be it further 

Resolved that the Secretary ef State be,, and he hereby is, directed 
to send a duly certified copy of this resolution to the Senate of the 
United States and one to the lew of Representatives in the Congress of 
the United States, and to each of the representatives and senators repre¬ 
senting the State of Maine. 

-- Maine tea <1939*41), pp. 834-35. 


Boeuaent $11 

WmU®m BSSOJOTQB 32. Bet Ceiling of a Convention to Propose An 

Amendment to the Constitution of the 
United States; 

MM3, Article 7 of the Constitution of the United States reads 
in part as follows* ; . . 

BHEKRA8, $he legislates of the State oflebraska, in view of the 
increasing tax problems of the state! caused in large part by the in¬ 
vasion of tax sources by the federal government! believe# that its 
problems as wall as the problems of. other states similarly situated, can 
be solved only by some restraint upon, present unrestrained exercise of 
the taxing power by the federal government; and 





WHEREAS, She federal government is using and has been using for 
a number of years the taxing poser to produce revenue beyond a legiti¬ 
mate necessity of a federal government, other than defense needs# and 
has been using the funis so raised to invade the province of legisla¬ 
tion of the states and to appropriate in aauy fields that which amounts 
to a dole to the states of the money raised therefrom to accomplish many 
purposes# most of them worthy, but by idle described process making the 
money available only under conditions which result in a control by the 
federal government from centralised agencies in Washington, in may mem 
unfit, and in other cases unable to ecfcainlster the laws according to the 
local heeds because of varying conditions in the country as a whole; re¬ 
sulting In inequities in the administration of the Very benefits purported 
to he granted; and 

WHEREAS, State end local needs are disadvantaged because the people 
are already taxed far beyond the real need for any purpose other than 
forcing the centralisation of all government in Washington; and 

WHEREAS, the framers of the Constitution of the Waited States clearly 
foresaw the possibility of a condition similar to that herein described# 
and made provision in the Constitution for safeguarding the states against 
any oppression or,invasion of rights by toe federal government. 

' sew, mmmm, be it hesoived if ms mmmB m ms mmmn mxs- 
mwhee ur ssfy-yn&f smnv assmbj®* 

1. What the Webraska State legislature hereby and pursuant to 
Article V. pf the Constitution of the Waited States# makes application to 
the Congress of toe Waited States to call a convention for toe proposing 
of too following amendment to the Constitution of the Whited States* 

ABfXCXE* 

Section 1. Whs power to levy taxes and appropriate toe revenue there- 
from heretofore granted to the Congress by toe States in toe several articles 
Of this constitution is hereby limited. 

Sec. 2. Shis article shall be in effect except during a state of war# 
hereafter declared, when it Shall be impended. She suspension thereof 
Shall end upon toe termination of toe war but not. later than three months 
After 'the cessation of hostilities# whichever shall .be earlier. Whs cessa¬ 
tion of hostilities may be declared by proclamation Of toe President Or by 
concurrent resolution of the Congress or by concurrent action of toe legis¬ 
lature of thirty-two states* 

Sec. 1* Wotwitostandisg toe provisions Of Article V, this article 
say be Suspended for a time certain or emended at toy time by concurrent 
action of the legislatures of tfaree-fourtos Of toe states. 

Sec. b. Where shall be set aside in toe treasury of toe milted States 
a separate fund into which shall be paid 25* per cent of all taxes collected 
by authority derived teem toe sixteenth amendment to this constitution. 




except as provided la section 9, sad 29 per cent of all sups collected 
by the United States from sty other tax levied for revenue* 

6eo. 9. there Shan he set aside in the treasury of the United 
States a separate fund into which shall he paid all suns received from 
taxes levied on personal incomes in excess of 90 per cent thereof and 
from taxes levied on incase or profits of corporations in excess of 38 
per cent thereof* 

See. 3* Before paying any sacs Into the funds created hy sections 
4 and 5 hereof, the treasurer of the United States Shall deduct therefrom 
2d per cent which shall he used in payment of the principal of the national 
of tto Baited States. 




incomes of individuals which does not exceed# in the case of unmarried 
persons the dun of ,|ld8.id per annum, and in the ease of married persons 
the sums of $1,200.00 per annum jointly. A minimum deduction of $600.00 
per annua s fr«ii he aUs v ed for teuo* dependant* 

Bee. 3. She treasurer of the United States shall once in each yea?, 
from 'the separate fend created hy section h hereof, pay to each of the 
several states x/h of 1 per cent of said fund end from the remainder of 
said fund uay to each state a Bortio*t of such remainder t clete:mined 

hy the population of each state in ratio to the entire population of the 
several states according to the last federal decennial census or any sub¬ 
sequent general census authorised hy law. 

Sec. 9. the treasurer of the United States Shall, from the separate 
fund Created hy section 9 hereof, pay to each state, once in each year, 
a su m equal to the amount of money in such fund wh i ch was collected f rom 
nsrsoos or corporations within such state. 

See. 10* Ajay SUSS paid hereunder to the several, states shall he 




latures may appropriate therefrom, for any purpose not forbidden hy the 
constitutions of the respective states and may appropriate therefrom for 
expenditures within the states for any purpose for Which appropriations 
have heretofore been made % the Congress except such purposes as are 
Specifically reserved by this constitution for the exclusive power of 
the Congress. She people of each state may limit the expenditures of 
funds herein mads available to the legislature, hut shall not direct the 
appropriation thereof. 

Bee* 11# Bach legislature shall have potter hy rule or resolution to 
provide for the assembly thereof in special sessions for the purpose of 
considering amendments to, the suspension of, or the ratification of amend¬ 
ments proposed to this article. 


Sec. 12. Bach legislature shall have potter to elect on® ox H0T0 
persons to represent such legislature in say council or convention of 
states ©rented hy concurrent action of the la^slatures of thirty-two 
states for the purpose of obtaining uniform action by the legislatures 




Sec, 33. ®Jfi Congress Shall m t create, adnib, or form boo states 
frw the territory of the several states as constituted on the first day 
of dbnuswy, 19^9, and shall not create, fozn, dr admit more them three 
states from the territories and insular possessions under the jurisdic¬ 
tion of the united States on the first day of January, 1M, or from 
territory thereafter acquired without the express censent Of the legis¬ 
latures of 3/d Of the several states* 


8eo. It* On and after join 
It of the currency. She gold 
#, (Shall not he decreased. 


ary 1, 19&9, the dollar 
content of the dollar as 


he the 

l on January 1, 


Sec* 13* Concurrent action of the legislatures' of the several states 
as used herein shill mean the adoption of the sens resolution by the re¬ 
quired susher of legislatures, a limit of time say he fined by Such rasa*' 
lutlon within which such concurrent action Shall he taken.' So legislature 
Shall revoke the affirmative action of a preceding legislature taken therein 

Sac* Id, Curing any period when thin article is ia effect the Congress 
nay# by Concurrent resolution adopted by two-thirds of both houses therein 
declaration is'mads that additional funds are necessary fcr the defense of 
the nation, limit the amount of messy required by teieartidle to he re¬ 
turned to the several states. Such limitation shall continue until termi¬ 
nated hy tee Congress or by concurrent action of a majority of the legis¬ 
latures of the several-states, fpoa teraiaatioa of ajy suCh limitation 
the Congress may not thereafter impose- a. limitation Without the sums 
consent hy concurrent motion of a majority of the legislatures of the 
Several states. 


Sec. IT* Pis .article is declared to he self-executing, 

8, pat attested copies of tei fl resolution he Sent to the pr esiding 



3* Pat this application hereby made hy the legislature of the State 
of Sebrasfea Shan constitute a continuing application in accordance Kith 
drticla V,' of .the Constitution of the ffoited States until 'at least two- 
teir&sof tee legislatures Of the Several states Shall have made similar 

QVkV&XWtiElm fid sAflltlf ¥ * 

h. Shit since this is an exercise by a state "Of tee bruited States 
of a power granted to it under tee Constitution, tee request is hereby 
made that tee official journals ’and Second of both louses "of Congress, 
shall include the resolution or a notice of Its receipt by the Congress, 
together with similar applications from other states, so teat tee Congress 
and tee various states Shall be apprised of the time when tee necessary 
number of states shall have so exercised their power under Article ? of 
tbs Constitution* 






m 


5* ©tot disuse this method of proposing amoofiaenta to the Constitu¬ 
tion has aster been completed to the point of calling a convention sad 
m Interpretation of the power of the states lit the examples of this 
right has ever been wade by any court or any qualified tribunal, If there 
be such, and since the exercise of the poser is a natter of basic sower* 
sign rights and the interpretation thereof is primarily in the sovereign 
government waiting each exercise and since the poser to use such right In 
full also carries the poser to use eu<h riant in part the legislature Of 
the State of Bebraslsa interprets Article V to mean that if two-thirds of 
the states wale application for a convention to propose m identical eaend- 
meat to the Constitution for ratification with a limitation that ettoh amend* 
meat be the only natter before it, that such convention would hate poser 
only to propose the specified amendment and would be limited to sort pro¬ 
posal and would not have power to vary the text thereof nor would it hare 
poser to propose other amendments on the same or different propositions* 

6, 9hat the legislature of the State of Jtebrasfca does not, by this 
exercise of its power under Article v, authorise the Congress to call a 
con ven ti on for any purpose other than the proposing of the specific amend¬ 
ment which is a part hereof! nor does it authorise any representative of 
the State Of Hebrasto who may participate in sort convention to consider 
or to agree to the proposing of ma y amendment other than the oqm made a 
part hereof* 

?. that by its actions in these premises, the Legislature of the 
State of Bebrasfca dees not in any way limit in any other proceeding its 
right to exorcise its power to the full extent. 

8. that the Congress, in exercising its power of decision as to the 
method of ratification of the proposed article by the legislatures or by 
conventions, is hereby requested to require that the ratif ication be by 
the legislatures. 

—Habr* *eg>^d. (1&9 dsn.), PP* 1351-58* 


Bocumeat #12 

tJheretts, Article Bite of the Constitution of the United States pro¬ 
vides AS follows t ■ 

n iSh& Congress, whenever two-thirds of both Bouses Stan deem it 
necessary, shall propose amendments to this Constitution# or on the appli¬ 
cation of the 'legislatures of two-thirds of the several -States, shall call 
a convention for proposing amendments, which in either case, shall be 
valid to all intents sad purposes, as part of this Constitution* when 
ratified by the legislatures of three-fourths of the several States, or 
by conventions in three-fourths thereof* aa the one or the other mode of 
ratification may be proposed by the Congress, provided that no amendment 
which may be made prior to the year one thousand eight hundred Sod eight 
Shall ia any manner affect the first Art fourth classes in the Blnth 
Section of the first Article; and that no State, without its consent, 
shall be deprived of its equal suffrage ia the Senate* end, 
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Whereas, from the foregoing it it Obvious that Stats legislatures 
may apply to the Gemgreet of the Whited States for the calling of a con¬ 
vention to propose amendments to th® Constitution of the Whited States, 
subject to ratification by the legislatures or conventions of three* 
fourths of the States, .as providedj sad 

Whereas, am elective ton# Of office of the President of the Waited 
States is Halted to four years- hy the Constitution of 'the Whited States, 
without any preseat restrictions or provisions as to the number Of toms, 
successive or otherwise, for which a President my ho elected) and 
Whereas, George Washington, Sheens Jefferson, Abraham Lincoln and 
other great American Statesmen of immortal memory held inviolate the 
sanotity of American tradition that no President Of the united states 
ought to servo ha that Um office longer than two terns of four years 
each) and 


1 Whereas, the office of the Presidency embodies and personifies an 


M<w *i' l-W:* i»j >»<Ti y*7»g»)>w» : h^T^r»vr«*T*\3,7*73t» v/l. -T ?m Tt-wX vT: 


Branch Of the national goverament, and for that reason ought to reflect 
Aasrioan opportunity of attainment, without roetrioting highfavor to 
the few, yet admit of Such wholesome modifications of national policy is 
the -American people, in -their rightful progress, shall' ho entitled to, 
in- perpetuity of the American order of life) and 
- - Whereas, in the years 'to - come, the necessity for strong end uadis- 
sipated American perspectives, traditions and practices, exemplified by 
such loaders as Washington, Jefferson and Mncoln, will transcend personal 
Shd partisan interests, 

is to continue to live and function as a leader of world' civilisation; and 
. Whereas, forty-four State legislatures are in session this year, and 
Sight a ddit ional State legislatures, *«g those that convene annually, 
will ha in'Session in l^W) therefore, he it 

the Slxtv-fhlra General Assemb 


reseniatives c 




•****»Aeshdwf. ' W n m 
















Docuaent #33 


A *foiat Resolution 


Having aiplication to the Congress of the t&lted States to 0S1X ft Cm* 

■ ventimfor proposing an tendraenb 'to the Constitution of the Halted 
States, prohibiting the imposition of conditions upon grants of 



t^s aonstitetim of the Iffiiited Statee, which shall be 'Mid to all intend 
S^ purpos^ as s part of the Constitution when ratified by the legls- 
listtsres of threo-fourths of the several statesi 


«v * ■■ &wrcTjg 

■ Section X* MX grants of public '-tetefS to 'the several States or 
polities! Subdivision thereof shall be outright and without condition, 
except as to the public purpose fOr which they shall be used Congress 
shslX nOt state any- ^providing to any State of to the people thereof 
cry rebate, refund or j^yEtSnt by' USy of bases or otherwise, except In 
the exercise -of posers detests to tee ttetted States by the Ce^iitu* 
tite, d# State tercel ite proper officers my enforce -the provlsioas 
ofthis Article by injunctive process* 

4 'Section 2* Be SeerCtbfy Of the cmeanwealth shall transmit 
certifiod^epies of this rei#3&bisa to tie President of the Senate of 
the United States and to the -Specter Of tee House of Representatives of 
the Shlted States and' to .tee President of tee Senate and the Specter Of 
tee- House of Representatives of the legislature of each of tee forty* 
seven States of tee United States* , . 

• Section ;$« tee provisions of this resolution shall bootee effective 
iteediately upon its final sncebteat* 

, am m>h sbq . 


Socumont #lh 
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WHERE m, war is aw a threat to the very existence of Our civilis¬ 
ation, because aodern science has produced weapons of ear which are over¬ 
whelmingly destructive end against which there is no sore jSSRowi) ini 

YHSBBA0, the effective KaJntensnce of world peace is the proper 
concern and responsibility of every dasrlcaa titiaenj end 

. TOSHKAS, tee people of the State Of forte Carolina, While nosr 
enjoying flonestio peace end security under the laws of their local State 
end Federal goveraoent, deeply deserve the guarantee of- world peace* ted 

W HWMWAg - all his tory shows tint ueaee is the nroduct of law and 
order,, and that law and order are the product of government! and 

ySSSSdS, the United nations, as presently constituted, 'although 
accoapliShing great good In may fields, lades authority to enact, in- 




of restraining any major natteaa which Way foster or foment warj ted 


iMg 



TOEKGAS, In 19^1 SOM Carolina was the first of may states to 
nmorisiise Congress, through Resolutions by their State legislatures or 
In referenda by their totes,, to Initiate stem towards the creation of a 
Pond federal Seven* iS&ljy 

■ SSBBSftS, several nations have recently adapted constitutional pro- 
Visions to facilitate their entry Into a World federal Oovarnaent by 
authorising a delegation to tech a World federal thnraranaat of a portion 
of their sovereignty sufficient to endow it with power' adequate to prevent 
war. 


.TiB r '““ 


Section 1« tat application Is hereby wade to the Congress of the 
Waited States, pursuant to Article Y of tee Constitution of tee Waited 
States, to tell a convention for tee sole purpose of proposing asendaents 
to tee Censtitation white are appropriate to awteoriae tee TMted States 
to negotiate with Other nations, subject to later ratification, a Con¬ 
stitution of a World federal Government, open to all rations, with Halted 
powers adequate to assure peace, or eaendosnte to the Constitution which 
are appropriate to ratify any world censtituttea white IS presented to 
tee lotted States Wjf tee milted Pat 10ns, by a world ecostitutteaal conven¬ 
tion or oteerwisei and be it further resoIvecL 










legislatures In the several states, requesting their cooperation. 

See* $• that this Bosolutlon he la fall force end .effect froa 
after ltd ratification, 

~ j» P* MgS (19^9 pp; 1734-16. 


Soeumant #12 
■ (Slat Song,*, let sees*) 


S»| F « lee. S' (Slat Cong*, let »ese») 
joint leadatlon 

So call a constitutional cisivantica according to the previsions of 
; Article V of the Constitution. 


Whereas Article V of the Constitution ashes it aandntoiy open 



Shat m the first ucnaay in- 
the. shall -have teen, appointed by 
the several States, each State appointing net less than three, nor acre 
thin seven, he held to the Bietriet of Columbia few the purpose of pro¬ 
posing aaendmenta to the Constitution. 

Sto* ft# Shat such proposals as the convention nay adept shall he 
referred to the several States for ratification hy conventions called 
for that purpose. 

Sec, 3 . the Secretary of State is hereby authorised Sad directed 
for thw ith to send copies of this resolution to the Governor and the pre¬ 
siding officer Of each branch of the legislature of each State. 

n —foil, of Bills and Bee* at library of Congress. 
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atpy SSM80IB m EB B BffiESBB 

4 ~ An application adopted % the legislature. 

f - A legislative ccegsisalca ax* cowaittee sat up to cooperate vith 
the other states in Securing a cenventiaa. 

5 *•- IfoeipaaS t« the ex tension of yenarlss of a member. 

BP' * deferred to the Remitted os the Election, of President, flee 
President and Heaters of Eaagrees. 

¥ - Beferred' to the eo®aitte© on finance. 

MB ' - deferred to the foreign Eolations Coamittee. 

IB - An application introduced in the loser house of the legislature, 
lrat not adopted by that house. 

r 4a application introduced in the upper house of the legislature, 
hut not adopted hy that house , 

. - Bdf erred to the judiciary Committee* 

X» * Ordered to lie on the table, 

BE * So reference* 

P - Heferrad to the Committee on Privileges and Elect ions, 

IE. * An application adopted by the loser house!, hut failed in adoption 

In UPP32* &0U00* 

PS « An application adopted by the upper house, hut failed in adoption 
in the loser house. 

B * A resciadsr of the application adopted.%y Ids legislature. 

B-i * the lover house of the legislature withdrew from the application. 
BIB * A rescinder Introduced in the loser house Of the legislature, hut 
not adopted hy that house. 

B£S * 4 rescinder introduced In the upper house Of the legislature, hit 
not adopted hy that house. 

S - Included .in the speech Of a member. 

V - An application was adopted % both houses Of the legislature, hut 
tas vetoed by the governor of the state. 
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